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AMERICAN LAW REVIEW. 


JULY, 1880. 


THE LAW OF COLLATERAL SECURITIES. 
Part II.— Paper. 


Delivery and possession are essential to avalid pledye of nego- 
tiable paper, in the same way that they are essential to a valid 
pledge of a corporeal chattel. In a recent case before the Supreme 
Court which arose in Louisiana, and was governed by its code, 
it was held that a pledge of negotiable paper without an actual 
transfer or delivery of it to the pledgee, it never having been out 
of the pledgor’s actual possession, but always subject to his dis- 
posal by way of collection, sale, substitution, or exchange, was 
not valid as against the pledgor’s creditors! A bank of New 
Orleans, organized under the National Banking Act, obtained a 
loan of a million francs from the Credit Mobilier of Paris, upon 
an agreement to deposit bills and notes with the president of the 
bank and his partner, Cavaroc & Son. Certain securities were 
selected and placed in an envelope and handed to the president, 
for Cavaroc & Son. He handed them to the cashier of the 
bank for safe keeping. Soon afterwards the securities were 
handed to the discount clerk, for the purpose of his conveniently 
attending to their collection and renewal. When any of the 
notes were paid, the money was taken and used by the bank, and 
other notes were substituted in their place. Many of the notes 
were exchanged, because more available to the bank in some 
other transaction. So far as those with whom the bank dealt 
could perceive, the bank continued to have possession and con- 
trol of all the securities in its own right, and they all appeared 


1 Casey v. Cavaroc, 96 U.S. 467, followed in Casey v. National Bank, id. 492; 
Casey v. Schuchardt, id. 494. 
VOL. I. —N. 8. 30 
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to be equally liable with the other assets to the claims of all the 
creditors. It was held that there was not such a delivery and 
possession as is necessary to create a pledge by the law of 
Louisiana. 

Aside from being governed by the law of Louisiana, the case 
was distinguished from that of Clark v. Iselin,’ in that the 
securities in the Louisiana case never went out of the pledgor’s 
actual possession, nor were the bills and notes indorsed by the 
bank to the pledgee. But in Clark v. Iselin the title was trans- 
ferred to the pledgee, so that he held the paper by way of mort- 
gage as well as pledge ; and hence the actual possession of the 
securities was of less importance. A mortgage may be* valid 
notwithstanding the mortgagor has possession. In Casey v. Cava- 
roc, Mr. Justice Bradley upon this point said : — 


“Tt must not be overlooked that the Credit Mobilier has no other claim 
to the securities in question but that of pledge. A pledge, and possession, 
which is its essential ingredient, must be made out, or their privilege fails. 
An agreement for a pledge raises no privilege. There is no mortgage; 
for the title to the securities was never transferred to them. The evidence 
of the cashier is, that they were all stamped payable to the order of 
the bank, when discounted. They were not indorsed by the cashier until 
the day they were removed by Cavaroc, which was after the bank had 
failed.” 

Yet the delivery need not always be actual. A delivery is suffi- 
cient, which vests the title and control of the paper in the 
pledgee. Whenever, from the circumstances of the case, an 
actual delivery is impossible, the pledge may rest upon the.con- 
tract of the parties, accompanied by the possession of a third 
person. Thus a note already pledged and in the possession of 
the pledgee may be again pledged by the owner, subject to the 
lien of the first pledge, without any further delivery of it. The 
possession of the note by the first pledgee may be regarded as 
the possession of the second pledgee through the agency of the 
former.? 

A note of a third person, already in the hands of a creditor, to 
secure a particular debt, may, after the payment of that debt, be 
pledged to the same creditor for another debt, without a new 
delivery.® 

1 21 Wall. 360. 8 Providence Thread Co. vy. Aldrich 

2 Wiley, In re, 4 Biss. 171. (R. L), 6 Rep. 347. 
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Subsequent Delivery. — A valid transfer of negotiable paper may 
be made by a written assignment, without a delivery of it at the 
time. Thus, if a loan be made upon such paper at the time of 
such assignment, and the paper be delivered afterwards, the 
creditor is a bona fide holder for value, and is not affected by any 
set-off which may accrue to the maker of the collateral paper 
between the time of the assignment and the actual delivery of 
it An agreement by the holder of a promissory note to pay a 
portion of it to a creditor when collected, amounts to an equi- 
table transfer of such portion of the note, which is good against 
the pledgor’s assignee in insolvency.? 

Actual possession of negotiable paper is requisite to establish the title 
of abona fide holder as against the equities of third persons. Thus, 
if one loan money upon negotiable paper which the borrower has 
not received, upon the strength of a letter or other writing from 
the maker or holder of such paper to the borrower, promising to 
forward it, the lender takes the risk of equities arising in favor 
of the maker or holder of the paper, whereby he is absolved from 
his promise to deliver it. A banker at Havana, at the request of 
a merchant in New York, drew bills of exchange on London 
upon his own credit, and sold the same at Havana, invested the 
proceeds, which were his own funds, in current bills on New 
York, payable to the merchant’s clerk, and forwarded them in a 
package directed to the merchant, by the purser of a steamer, to 
be deposited in the post-office in New York. The banker tele- 
graphed to the merchant, stating the transaction in substance, 
and that the bills purchased had been forwarded by steamer. 
The merchant applied for a loan upon these bills, exhibiting the 
telegram, and obtained the loan upon delivering the telegram, 
with an agreement on his own part to hand over the bills upon 
their arrival. The next day the merchant failed, and the banker, 
learning of the failure before the delivery of the bills, commenced 
an action to recover them, and obtained an order restraining the 
postmaster of New York and the merchant from transferring or 
disposing of the bills. The Court of Appeals of New York held 
that the lender could not claim the bills as bona fide holder, but 
acquired only the rights of the merchant in the bills; and that 
the banker was not estopped by his telegram from asserting his 


1 Nelson v. Edwards, 40 Barb. (N. Y.) 2 Gallinger vy. Pomeroy, 3 Greene 
279; s.c. 6 Bosw. 178. (Iowa), 178. 
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right to reclaim the bills! Upon the latter point the court 
say :— 


“ An insuperable difficulty in predicating an estoppel in pais against 
the plaintiff upon this despatch is, that it was designed solely for the 
information of the persons to whom it was addressed, and not to influence 
the action of any other person; and the communication was not of a 
character which could, in the usual course of business, influence the action 
of third persons; and least of all was it calculated to induce any one to 
part with money upon the credit of the bills referred to, and faith in the 
title of Schepeler & Co. to them. The plaintiff could not have foreseen 
that the despatch would be used as the basis of a credit, or that money 
could be borrowed on the faith of it. Every element of an estoppel was 
wanting. A party is only concluded, that is, estopped, from alleging the 
truth by a declaration or representation inconsistent with the facts asserted 
and attempted to be proved, when it is made with intent, or is calcu- 
lated or may be reasonably expected to influence the conduct of another 
in a manner in which he will be prejudiced if the party making the state- 
ment is allowed to retract, and when it has influenced and induced action, 
from which injury and loss will accrue if a retraction is allowed. There 
is no statement in the cable despatch which is inconsistent with the rights 
now asserted by the plaintiff; and the assertion of such rights is not 
against good conscience in any view of the despatch, or the use designed 
or expected to be made of it, or which was actually made of it. The 
plaintiff is not, therefore, estopped from asserting any right he may 
have to the bills in controversy. 

“ Neither does the rule invoked by Pondir, that when one of two inno- 
cent persons must suffer from the wrongful or fraudulent act of another, 
the loss should devolve upon him by whose act or omission the wrong-doer 
has been enabled to perpetrate the fraud, avail him. That applies only 
when the wrong-doer is invested by the party sought to be charged, with 
the ordinary indicia of ownership, and jus disponendi of property, or an 
apparent authority to do the act from which loss must accrue to one of 
two innocent parties. The evidence of ownership of negotiable bills is 
their possession, properly indorsed, so as to pass the title to the holder. 
There is no such thing as a symbolical delivery of negotiable instruments ; 
and the law does not recognize, for commercial purposes, a right of posses- 
sion as distinct from the actual possession. Had Schepeler & Co. them- 
selves had actual possession of the bills, and then indorsed and transferred 
them to Pondir, the plaintiff would have been remediless. This is not 
only the legal evidence of ownership, but it is that required in dealing in 
commercial paper in the ordinary course of business; and he who acts 


1 Muller v. Pondir, 55 N. Y. 325, affirming 6 Lans. 472. 
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with less evidence of title in one claiming to have the right of disposal, 
does so at his peril.” 


As to the rights of the banker against the merchant in this 
case, it was held that he had the same right to stop the bills 
in transitu that one selling goods on credit has to stop them in 
transitu. This right, in both cases, continues so long as there 
has been no change in the possession and title. 

Re-delivery to Debtor for Collection.— The well-established 
principle that possession is necessary to perfect a title by pledge 
applies to pledges of negotiable paper and other choses in action, 
as well as to pledges of chattels; and it is also well settled in 
regard to pledges of both kinds of property, that the delivery 
back of the possession of the thing pledged, by the act or with 
the consent of the pledgee, terminates his title, unless such 
redelivery be for a temporary purpose only ; or unless the thing 
is to be held by the pledgor in a new character, such as a special 
bailee, or agent.!. The qualification that there may be a rede- 
livery of the thing pledged for a temporary purpose is applied to 
pledges of choses in action in order to facilitate their collection 
through the services of the pledgor; and, accordingly, it is held 
that a creditor to whom negotiable paper, or any other chose in 
action, has been transferred as collateral security may hand it 
back to the debtor, to enable him to colleet the claim or to 
replace it by other security, without affecting the creditor's 
title.2 The deposit is regarded as made merely to facilitate col- 
lections ; and the money collected by the debtor is regarded as 
held by him in a fiduciary capacity for the pledgee. The fact 
that a portion of the collaterals be replaced by others within a 
month prior to the bankruptcy of the debtor has been held not 
to avoid the transaction, it appearing that the debtor’s estate 
was not thereby impaired, and that there was no purpose to 
delay or defraud his creditors, or to give preference to any one.? 

A customer of a bank, having deposited with it as collateral 
security for discounts a note of a third person secured by mort- 
gage, was allowed to withdraw them for the purpose of fore- 


1 Citizens’ Nat. Bank of Baltimore v. supra. Compare with Casey v. Cavaroc, 
Hooper, 47 Md. 88. 96 U. S. 467. In the latter case the 
2 Clark v. [selin, 21 Wall. 860; White title to the paper was not in the pledgee 
v. Platt, 5 Denio (N. Y.), 269. by indorsement, whereas in the former 
3 Clark v. Iselin, supra; Whitey. Platt, cases the pledgee had such title. 
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closure upon his agreement to return the proceeds, or to replace 
them by other securities. At the foreclosure sale, the customer 
purchased the property and deposited the deed with the bank. 
Under these circumstances, an equitable lien would, doubtless, 
have been established in behalf of the bank, except for the reason 
that the indebtedness of the customer for which the deposit was 
made had in the mean time been discharged. 

But a redelivery to the debtor destroys the creditor's special prop- 
erty in the pledge as against third persons who in good faith deal 
with the debtor, relying upon his ownership of the property as 
evidenced by his possession of it. Upon a redelivery for a tem- 
porary purpose the debtor is estopped by his contract to say that 
the creditor has thereby lost his property in the security re- 
delivered. Even if the debtor collect a note so redelivered to 
him, he will hold the money collected in trust for his creditor, 
so that his discharge in bankruptcy will not extinguish his liability 
to his creditor so incurred. The creditor may sue for the money 
so collected in an action for money had and received, as fora 
new cause of action distinguished from the original debt? A 
creditor’s special property in a note pledged to him is not lost by 
his returning the note to his debtor upon the agreement of the 
latter to return it or another note; and upon the refusal of the 
debtor to fulfil the agreement, the creditor may maintain against 
him an action for the conversion of the note.* But the court 
expressly state that no inference is to be drawn from this decision 
that the creditor could maintain trover against a third person to 
whom the debtor might have transferred the note after receiving 
it from the creditor.* 

In all the cases holding that a creditor, by delivery back of 
the pledged security for collection or exchange, does not lose 
special property in it, the action was against the debtor himself, 
or his assignee in bankruptcy, who took only the debtor’s rights. 

Bona fide Holder for Value. — One taking negotiable paper be- 
fore maturity as collateral security is, for all practicable purposes, 
the owner of it, and a bona fide holder for value, and may collect 

1 Biebinger v.Continental Bank,99U.S. Jones (N.C.), 107, where it was held that 
143, per Miller, J. a creditor, holding a horse in pledge and 

2 White v. Platt, 5 Denio (N. Y.), 269. allowing his debtor to drive the horse a 

8 Way v. Davidson, 12 Gray (Mass.), few miles to visit a relative, could not 


465. maintain trover for the horse against one 
4 Citing Bodenhammer v. Newson, 6 who purchased it of the debtor. 
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it without regard to the equities between the original parties, 
whether arising out of the original transaction or from subse- 
quent dealings. Thus, it is no defence for the maker of a col- 
lateral note taken before maturity in good faith, and without 
notice of any infirmity in it, that it was made for accommoda- 
tion; or was misapplied by an agent or other person having it 
for a special purpose ;? or was pledged by the holder fraudulently, 
or in violation of a statute making his assignment of it a criminal 
offence ;* or that the maker has paid the note to the payee.‘ 

Although a creditor is entitled to the benefit of collateral se- 
curity provided by the debtor to indemnify a surety, if the surety 
sell a promissory note so received to a bona fide purchaser before 
its maturity, and appropriate the proceeds to his own private use, 
and not to the payment of the debt for which he is surety, the 
creditor cannot reach the note in the hands of such purchaser. 
The fact that the purchaser has afterwards transferred the note 
to another for no value received, but merely for the purchaser's 
accommodation, does not affect the case. In either case, the note 
is beyond the reach of the creditor. 

One receiving negotiable paper as collateral security is entitled 
to be protected as a bona fide holder, to the same extent and 
under the same circumstances as one who becomes owner of 
such paper.® 

For Future Advances. — A promissory note pledged before ma- 
turity, as collateral security for future advances, is good in the 
creditor’s hands for all advances made before he has notice of 
equities between the original parties ; but not for advances made 
after such notice,’ unless the creditor at the time of taking the 


1 Swift v. Tyson, 16 Pet. 1; Bell v. Bell, 8. c. 4 id. 604; Zellweger v. Caffe, 5 Duer 


12 Pa. St. 235; Jrwin v. Bailey (U. S. 
C. C. for Ill., 1879), 11 Chicago L. N. 
876; Dix v. Tully; 14 La. An. 456; Gard- 
ner ¥. Maxwell, 27 id. 561; Bealle v. 
Southern Bank of Ga., 57 Ga. 274; Bonaud 
v. Genesi, 42 id. 639; Exchange Bank v. 
Butner, 60 id. 654; Griswold v. Davis, 31 
Vt. 890; Curtis v. Mohr, 18 Wis. 615; 
Bond v. Wiiltse, 12 id. 611; Jenkins v. 
Schaub, 14 id. 1; Cook v. Helms, 5 id. 107; 
Lyons vy. Ewings, 17 id. 61; Kinney v. 
Kruse, 28 id. 183. 

2 Fisher vy. Fisher, 98 Mass. 808; Stod- 
dard y. Kimball, 6 Cush. (Mass.), 469; 


(N. Y.), 87; Moody v. Andrews, 7 J. & S. 
(N. Y.), 302, affd. 64 N. Y. 641. 

3 Draper v. Sarton, 118 Mass. 427- 
And see Pratt v. Maynard, 116 id. 388; 
Stafford vy. Whitcomb, 8 Allen (Mass.), 
518. 

4 Mayo v. Moore, 28 Ill. 428. 

5 Commercial Bank of Rochester v. 
Shuart, 46 Barb. (N. Y.) 87. 

§ Bank of N. Y. v. Vanderhorst, 32 
N.Y. 553; Brookman vy. Metcalf, id. 591; 
Belmont Branch Bank v. Hoge, 35 id. 65. 

T Kerr v. Cowen, 2 Dev. (N. C.), Eq. 
356. 
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security oound himself to make advances to a definite amount. 
Accommodation paper may be pledged for future advances, and 
may be enforced under the same circumstances that other paper 
would be enforced ;! and it is no defence that the pledgee had 
knowledge at the time of taking the notes that they were made 
for accommodation.? 

One receiving a promissory note as collateral security ‘for 
indorsements afterwards to be made is a bona fide holder in the 
commercial sense; but he can, of course, recover upon it only 
the amount due on the indorsements against which it was de- 
signed to secure him.’ 

Of course, paper taken as collateral security, after its maturity, 
is subject to any defence which the maker of it could have set 
up to it if it had remained in the hands of the payee.* 

But a mere deposit as collateral of commercial paper, payable 
to order and not indorsed, does not operate to divest the payee 
of his legal ownership, and therefore in a suit upon such note 
the maker may set up in defence any equitable defences he has 
against the payee.® The holder in such case has only an equi- 
table title, the legal title remaining in the payee, in whose name 
a suit must ordinarily be prosecuted, and against whom any 
equitable defence may be set up by the maker. 

A pledgee of negotiable paper can give good title to it. Here is 
another distinction between a pledge of negotiable securities and 
one of corporeal property ; for while a pledgee of the latter species 
of property can convey no greater right or title than he has, 
unless he is himself invested with the apparent absolute title by 
an instrument in writing executed by the pledgor, a pledgee of 
negotiable securities, by reason of their negotiability, can pass 
a good title, by delivery or indorsement, to an innocent third 
person having no knowledge of the claims of the true owner.® 


1 Buchanan v. International Bank, 78 Menard, 26 Ill. 494. And see Casey v. 
Til. 500. Cavaroc, 96 U. 8. 467. 

2 Buchanan v. International Bank, supra; 6 Ballard v. Burgett, 40 N.Y. 814; 
Matthews v. Rutherford, 7 La. An. 225; Sargent v. Metcalf, 5 Gray (Mass.), 306; 
Maitland v. Citizens’ Nat. Bank of Balti- Stoddard v. Kimball, 6 Cush. (Mass.), 469; 
more, 40 Md. 540. Fisher v. Fisher, 98 Mass. 803; Wheeler v. 

3 Williams v. Smith, 2 Hill (N. Y.), 801. Guild, 20 Pick. (Mass.), 545; McNeil v. 

4 Lane v. Padelford, 14 Me. 94; Kelly Tenth Nat. Bank, 46 N.Y. 825, overrul- 
v. Ferguson, 46 How. (N. Y.), Pr. 411. ing s.c. 55 Barb. 59; Moore v. Miller, 

5 Hedges v. Sealy, 9 Barb. (N. Y),214; 6 Lans. (N. Y.), 896; Jowa College v. Hill, 
Snow v. Fourth Nat. Bank of the City of 12 lowa, 462; Blake v. Buchanan, 22 Vt. 
N. Y., 7 Rob. (N. Y.), 479; Easter v. 548; Valette v. Mason, 1 Ind. 288; Coit v. 
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The title of such third party depends not upon the interest or 
authority of the pledgee, but upon the act of the pledgor, in 
making the pledgee the apparent absolute owner of the secu- 
rities ; and the pledgor thereby precludes himself from disputing 
the title or authority he has so conferred. The owner of nego- 
tiable securities, having allowed them to go into the market with 
the transferable qualities of negotiable paper, it does not lie in 
the mouth of him who offered them to the world in that shape 
to deny the effect of his own act. 

Even a bona fide purchaser for value of a non-negotiable chose in ac- 
tion, from one upon whom the owner has, by assignment, conferred 
the apparent absolute ownership, obtains a valid title as against 
the real owner, who is estopped from asserting a title in hostility 
thereto. Although the pledgor in such case has not transferred 
a legal title, having conferred the apparent ownership, he is 
precluded from asserting his title against a bona fide purchaser 
from such apparent owner; for, the purchase having been made 
upon the faith of the title which the owner had apparently 
given, it would be contrary to justice and good conscience to 
permit him to assert his real title against the purchaser. More- 
over, it would open the door for fraud upon purchasers of such 
property, if the owner, after transferring it by an absolute 
written transfer, were permitted to come in and assert his title 
against one dealing upon the faith of such transfer: the dis- 
honest might combine and practise the grossest frauds.1 Again, 
the maxim that, where one of two innocent parties must sustain 
a loss from the fraud of a third, such loss should fall upon the 
one whose act has enabled such fraud to be committed, is appli- 
cable in such cases.” 

A recital, however, in an assignment of a chose in action by 
the apparent owner, that it was made for value received, is not 
evidence in favor of the assignee against the real owner that it 


Humbert, 5 Cal. 260; Robinson v. Smith, 
14 id. 94; Matthews v. Rutherford, 7 La. 
Ann. 226. 

1 Moore vy. Metropolitan Nat. Bank, 55 
N. Y. 41, overruling Bush v. Lathrop, 
22 N. Y. 585. Question raised, but not 
passed upon in Talty v. Freedman’s Sav- 
ings and Trust Co., 93 U.S. 321. The 


debtedness of the State of New York for 
$10,000, assigned as follows: “ For value 
received, I hereby transfer, assign, and 
set over to Isaac Miller the within-de- 
scribed amount, say ten thousand dol- 
lars.” 

2 Moore v. Metropolitan Nat. Bank, 
supra; Fullerton v. Sturges, 4 Ohio St. 


chose in action in Moore v. Metropolitan 529 


Nat. Bank, supra, was a certificate of. in-— 
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was for value, although he himself introduce the assignment in 
evidence. The assignee must prove affirmatively that he is a 
bona fide purchaser for value.} 

A statute declaring the assignment of collateral security before 
the debt secured is due a criminal offence,? does not affect the title 
of an innocent assignee, who takes such security for value, and 
without notice of the fraud of the assignor.* 

A note founded upon a consideration made illegal by statute—as, 
for instance, a note given for liquors sold in violation of law, but 
not declared void by the express terms of the enactment — is not 
open to defence in the hands of one to whom the payee has 
indorsed it before maturity as collateral security for a pre- 
existing debt. Mere illegality of. consideration does not extend 
to, or affect the rights of, an indorsee for value, and without 
notice.* 

Notice of Equities. — Actual knowledge on the part of one taking 
negotiable paper before maturity, that the assignor held it as 
collateral security, would, of course, subject the assignee to the 
equities of the owner of such security. Such knowledge might 
be shown by circumstances; but the circumstances must be such 
that actual knowledge can be inferred from them. In Gardner 
v. Gager,® two circumstances were relied upon to subject a note 
so assigned to the equitable rights of the pledgor. The first was 
that the assignee of the note knew that the assignor was a broker. 
But the court said it is no ground to presume or suspect that, 
merely because a man is a broker, he has no negotiable paper in 
his hands except such as he holds as collateral security, and has 
no right to transfer. The next circumstance was, that, when the 
pledgee transferred the note, he stated to the assignee that at or 
before its maturity he should wish to change it, and substitute 
other security ; and it was contended that this request indicated 
that he had no right to transfer it. 

But in this case the pledgee borrowed of the assignee upon the 
note only a part of the amount which the note was given for, 
and he borrowed it for a time extending beyond the maturity 


1 Moore v. Metropolitan Nat. Bank, 4 Cobb v. Doyle, 7 R.1. 650; Taylor v. 
55 N.Y. 41. Page, 6 Allen (Mass.), 86. 

2 As does Gen. Sts. of Mass. c. 161, § 64. 5 1 Allen (Mass.), 502, 

8 Draper vy. Sarton, 118 Mass. 427; 
Gardner v. Gager, 1 Allen (Mass.), 502. 
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of that note. Therefore the request would indicate that the 
pledgee owned the note, and ‘desired to collect it and use the 
money at its maturity. At least, it did not indicate the con- 
trary 

The fact that a note taken as collateral security bears no indorse- 
ment of several instalments of interest that have fallen due does 
not render it subject to equities existing between the original par- 
ties to it. Even if failure to pay interest amounted to a dis- 
honor of the note, it would only affect one who has knowledge 
of the fact. 


“Payment of interest,” say the court, “is not always indorsed, and 
other evidence is often relied on to prove it. Want of indorsement does 
not apprise the party to whom such note is transferred, that there has 
been no payment ; and when the note is only taken as collateral, and ac- 
curacy is not required in ascertaining the amount due for interest, the fact 
that overdue interest is not indorsed might have slight influence in putting 
the purchaser upon his inquiry. It has indeed been held by this court 
that a note, the principal of which is payable by instalments, is overdue 
when the first instalment is overdue and unpaid, and is thereby subject to 
all equities between the original parties. Such a note is a single contract, 
and the party to whom it is transferred must take it with notice that, as to 
the overdue instalment, the maker may have a justifiable cause for with- 
holding payment, which may affect the whole contract. But in its effect 
upon the credit of a note it is manifest that a failure to pay interest is not 
to be ranked with a failure to pay principal. Interest is an incident of 
the debt, and differs from it in many respects.” 


But the court, while refusing to hold that the non-payment of 
interest upon the collateral note was not sufficient to discredit 
the note, and subject the holder to antecedent equities, held that 
it was a fact proper to be considered by the jury, in connection 
with other circumstances, on the question whether the holder 
took the note in good faith and without notice of existing 
defences. 

A memorandum put upon a promissory note, by the maker of it, 
before delivery, that it is given as collateral security, destroys its 
negotiability ; for the words indicate that there may be a contin- 
gency, namely, the performance of the undertaking to which it 
is collateral, in which the note would not be payable; and so 


1 National Bank of N. A.v. Kirby, 108 2 Vinton v. King, 4 Allen (Mass.), 
Mass. 495. 562. 
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it lacks that element of negotiability which requires that at all 
events a sum certain shall be payable at a time certain. There- 
fore an action cannot be maintained upon such a note by an in- 
dorsee, nor can an indorser of it be charged and held liable as an 
indorser of negotiable paper.! 

A memorandum on the back of a promissory note, signed in 
the name of a partnership, that the note was given as security 
for another note of the same date and amount, and payable at 
the same time, made by a third person, is sufficient to charge a 
bank taking both notes as security for a loan, with notice that 
the partnership note was given as security only for the payment 
of the other note. In an action by the bank against the partner- 
ship, the burden is upon the bank to show that the note was 
given with the consent of all the partners, or in payment of a 
debt contracted in the course of the partnership business; and, 
therefore, if it appear that the note was fraudulently signed by 
one of the partners without the knowledge of the other partners, 
the bank cannot recover upon it.” 

Parol evidence is admissible to show what debts are secured 
by a note which contains upon its face a memorandum that it is 
“to be used as collateral security” to notes of a person named. 
The purpose of such evidence is to correctly apply the note to 
the transactions the note itself indicated it was intended to cover, 
and confine it to the very claims it purported to secure, and not 
to alter its terms.® 

But a recital in a negotiable note that the maker has deposited col- 
lateral security for its payment, and given authority to sell the 


same on non-payment of the note, does not destroy its negotiable 
character.* 


“ The only contract as to collateral security, recited in this note, relates 
to what shall be done after the note becomes due, if it is unpaid. If, as 
between the maker and the original holder who received the collateral 
security, there has been any payment before the note became due, by the 
receipt of sums collected upon the security, that cannot affect one to whom 
the note has been transferred before maturity, without notice. It will 
have been done in pursuance of some agreement which does not appear on 
the face of the note, and of which, therefore, he had no notice. He is 


1 Costelo v. Crowell, 127 Mass. 298. 8 Garton v. Union City Bank, 84 Mich. 
2 National Security Bank v. McDonald, 279. 


127 Mass. 82. 4 Towne v. Rice, 122 Mass. 67. 
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entitled to occupy the same position that he would if the holder of a nego- 
tiable note in the ordinary form had received a sum which, as between 
himself and the maker, should be applied to the note, and had afterwards 
transferred it to them without notice and before maturity. Nor does the 
fact, if this*note is unpaid, that the amount due after maturity will depend 
upon the action of the holder of the collateral securities, by reason of his 
option to sell and realize such securities, and will thus be uncertain, de- 
stroy its negotiable character before maturity. After a negotiable note 
has become due, it is still transferable, although it has lost the great char- 
acteristic which gives value to it as commercial paper. The purchaser, 
although he may sue upon it in his own name, then receives it with full 
notice of all defects, and subject to every equitable defence which the 
promisor may make against the promisee. If the note embodies a promise 
to pay money, definite as to time, person, and amount, it is not the less 
negotiable, because, if unperformed at maturity, certain collateral securi- 
ties, the proceeds of which will then be applicable to the note, may be 
realized, and when realized, will affect the amount which will thereafter 
be due on it.” ? 


And so a promissory note which recites that the maker has 
deposited bonds as collateral security for its payment, with 
power to sell them in a certain manner and upon specified notice 
upon the non-payment of the note at maturity, is negotiable, 
although it also contains an agreement that the maker will pay 
any deficiency necessary to satisfy the note after such sale.? 
Such a note is payable absolutely, without any contingency, and 
is not payable out of a particular fund. “It is not the less a 
promissory note from a memorandum of another kind being 
added, importing that a collateral security has also been given.’’® 
The collateral contract relates solely to the money promised to 
be paid, is additional to the principal contract, and is not, in 
terms or legal effect, a modification of it. It merely provides a 
security for the payment of the money, and prescribes the extent 
of the maker’s liability after the security has been exhausted. 
But the law would have implied the same liability without any 
special contract. ‘Such an instrument is quite different from 
one which, in addition to a note perfect in form, should contain 
a contract having no relation to the money promised to be paid, 
and wholly independent of it. If the additional contract was 


1 Towne v. Rice, supra, per Devens, J. 8 Wise v. Charlton, 4 Ad. & El. 786, 
2 Arnold v. Rock River Valley Union 1791, per Coleridge, J. See also Fancourt 
R.R. Co., 5 Duer (N. Y.), 207. v. Thorne, 9 Q. B. 312. 
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for the sale or leasing of land, or the sale or exchange of personal 
property, or related to any other distinct and independent sub- 
ject, there would be many reasons for declaring the instrument 
not negotiable, which can have no application to that under con- 
sideration.” ! 

Misapplication by Debtor’s Agent.— Neither is the lender of 
money upon collateral securities, whether negotiable or not, 
bound to see that an agent or other person, acting for the bor- 
rower, applies the money to the use of his principal. Thus, the 
owner of a bond and mortgage wishing to obtain a loan upon 
them, placed them in the hands of an agent, who gave a receipt 
that he had received the same to raise money upon; or if he 
should give the money to the owner, or pay it for him at his 
request, he should hold the same as security until repaid. The 
agent procured the money from a third person, and assigned him 
the bond and mortgage; and it was held that such lender was 
not bound to see what disposition the agent made of the money. 
The borrower having given credit to the agent, must look to him 
for the money, and not to the lender dealing with the agent in 
good faith.? 

Gross Negligence. — Even gross negligence on the part of one 
taking negotiable paper as collateral security is not alone suffi- 
cient to defeat his title. He is not bound to make inquiry as 
to the authority of the person offering the paper to pledge it. 
Nothing less than proof of knowledge of facts that show want of 
such authority will invalidate the pledgee’s title. Gross negli- 
gence, not amounting to wilful and fraudulent blindness, while 
it is evidence of mala fides, is not the same thing.* 

Knowledge of Want of Authority.— But if one taking nego- 
tiable paper, by way of collateral security, has knowledge that 
the person offering it has no authority to pledge it, or has 
knowledge of facts from which a jury might find such knowl- 
edge, the taking of the paper as security for a loan actually 

1 Arnold v. Rock River Valley Union Citizens’ Nat. Bank of Baltimore, 40 Md. 
R. R. Co., supra, per Bosworth, J. 540; Citizens’ Nat. Bank of Baltimore v. 

2 Westervelt v. Scott, 11 N.J.Ch. 80. Hooper, 47 id. 88; Jowa College v. Hill, 

8 Goodman v. Harvey, 4 Ad. & El. 870; 12 Iowa, 462; Johnson v. Way, 27 Ohio 
Uther v. Rich, 10 id. 784; Raphael v. St. 874; Smith v. Livingston, 111 Mass. 
Bank of Eng. 17 C. B. 161; Murray vy. 345; Belmont Branch Bank v. Hoge, 35 
Lander, 2 Wall. 110; Goodman v. Si- N.Y. 65; Woolfolk v. Bank of America, 


monds, 20 How. 343, where the subject is 10 Bush (Ky.), 504; Renoir v. Paquin, 
fully and ably considered; Maitland y. 40 Vt. 199. 
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made imparts no title as against the real owner.! Thus, if a 
bill-broker offer a note for sale at his own bank, and states that 
he is limited to a certain rate of discount, and the bank declines 
to purchase at that rate, and the same day the broker pledges 
the note to the bank as collateral security for a loan, a jury 
would be authorized to find that the bank had knowledge that 
the broker had possession of the paper only for the purpose of 
selling it, and had no authority to pledge it.” 

Whether the holder of such paper had notice at the time of 
taking it, of want of authority in the payee to use it as his 
own, is a question of fact for the jury; but the burden of proof 
is upon the defendant who seeks to impeach the plaintiff’s title 
by alleging notice of the fraud or breach of duty by the payee.* 
The transfer of negotiable paper before maturity raises the pre- 
sumption of the want of notice of any defence to it; and this 
presumption prevails until overcome by proof.* 

Whether a previous debt is sufficient to constitute a holding for 
value of collateral paper is a question upon which there has been 
a conflict of authority in this country since the decision in Bay 
v. Coddington. This decision introduced an exception in the 
general rule of law respecting negotiable paper, that one who has 
taken it before maturity in the usual course of business, for a 
valuable consideration, is a bona fide holder, and is protected 
against equities existing between the antecedent parties, of which 
he had no notice. The great authority of Chancellor Kent,6 who 
rendered the first decision in the case which has led the way in 
establishing this new doctrine, has served to obtain full recogni- 


tion of it in nearly half of the 


1 Citizens’ Nat. Bank of Baltimore v. 
Hooper, 47 Md. 88; Maitland v. Citizens’ 
Nat. Bank of Baltimore, 40 id. 540, 568. 

2 Citizens’ Nat. Bank of Baltimore v. 
Hooper, supra. 

8 Goodman v. Simonds, 20 How. 343; 
Maitland v. Citizens’ Nat. Bank of: Balti- 
more, 40 Md. 640. 

* Carpenter v. Longan, 16 Wall. 271. 

5 & Johns. (N. Y.), Ch. 54 (1821), af- 
firmed 20 Johns. (N. Y.), 637; followed 
by Stalker v. M’Donaild, 6 Hill (N. Y.), 98 
(1848) ; Comstock v. Hier, 78 N. Y. 269, 
and numerous other cases in that and 
other States. 

§ It is to be noticed that Chancellor 


States in which the point has 


Kent, in his Commentaries, vol. iii. p. 81, 
note, in noticing the cases of Bay v. Cod- 
dington and Swift v. Tyson, says of the 
latter: “I am inclined to concur in that 
decision, as the plainer and better doc- 
trine.” Unfortunately, the erroneous doc- 
trine, having the start by a score of 
years, had taken root in New York, and 
had spread thence to other States. 

“There is, perhaps, no question con- 
nected with the mercantile law which is 
of more importance, and upon which, at 
the same time, there is a more distress- 
ing conflict of authority.” Per Mon- 
cure, J., in Davis vy. Miller, 14 Gratt. 
(Va.), 1, 14. 
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arisen and been decided, notwithstanding the high authority of 
the Supreme Court of the United States has uniformly been 
against it. In Swift v. Tyson} that court declined to follow the 
New York rule in a case arising in that State, inasmuch as it 
related to a matter of general commercial law, and therefore 
the local law was not binding upon the Supreme Court. Mr, 
Justice Story, speaking for the court upon the general subject of 
the true commercial rule applicable to the case, said : — 


“We have no hesitation in saying that a pre-existing debt does consti- 
tute a valuable consideration, in the sense of the general rule already 
stated as applicable to negotiable instruments. Assuming it to be true 
(which, however, may well admit of some doubt from the generality of 
the language) that the holder of a negotiable instrument is unaffected with 
the equities between the antecedent parties, of which he has no notice, 
only where he receives it in the usual course of trade and business, for a 
valuable consideration, before it becomes due, we are prepared to say that 
receiving it in payment of or as security for a pre-existing debt is accord- 
ing to the known usual course of trade and business. And why, upon 
principle, should not a pre-existing debt be deemed such a valuable con- 
sideration? It is for the benefit and convenience of the commercial world 
to give as wide an extent as practicable to the credit and circulation of 
negotiable paper, that it may pass not only as security for new purchases 
and advances made upon the transfer thereof, but also in payment of and 
as security for pre-existing debts. The creditor is thereby enabled to real- 
ize or fo secure his debt, and thus may safely give a prolonged credit, or 
forbear from taking any legal steps to enforce his rights. The debtor also 
has the advantage of making his negotiable securities of equivalent value 
to cash. But establish the opposite conclusion, that negotiable paper 
cannot be applied in payment of or as security for pre-existing debts, 
without letting in all the equities between the original and antecedent 
parties, and the value and circulation of such securities must be essentially 
diminished, and the debtor driven to the embarrassment of making a sale 
thereof, often at a ruinous discount, to some third person, and then by 
circuity to apply the proceeds to the payment of his debts.” 


The rule upon this subject having the preponderance of authority 
and resting upon the better reasons is, that a person to whom 
negotiable paper is indorsed before maturity as collateral secu- 
rity is a bona fide holder for value, although he receive it as 


116 Peters, 1 (1842); followed in 234; Goodman v. Simonds, 20 id. 343; 
Bank of Metropolis vy. N. Y. Bank, 1 How. McCarty v. Roots, 21 id. 482. 
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security for an existing debt. The English decisions seem to be 
unanimous in holding that current negotiable paper, taken as 
collateral security for a prior debt, is taken for value, and in the 
usual course of business ;? Lord Campbell, in giving the opinion 
in Poirier vy. Morris, said: “ There is nothing to make a differ- 
ence between this and the common case, where a bill is taken 
as security for a debt; and in that case an antecedent debt is a 
sufficient consideration.” 

In some American courts a distinction is taken between a note 
taken in payment and one indorsed as security for a pre-existing 
debt. It may indeed be considered as settled, except in New 
York,® that, when a negotiable instrument is taken in payment of 


1 This is the doctrine in the following 
States: — 

California. — Payne v. Bensley, 8 Cal. 
260; Robinson v. Smith, 14 id. 94; Na- 
glee v. Lyman, 14 id. 450. 

Connecticut. — Brush v. Scribner, 11 
Conn. 388; Savings Bank v. Bates, 8 id. 
607; Bridgeport City Bank vy. Welch, 29 
id. 475; Roberts v. Hall, 37 id. 205; Os- 
good v. Thompson Bonk, 30 id. 27. 

Delaware. — Bush v. Pechard, 8 Har- 
ring. 385. 

Georgia. — Gibson v. Conner, 3 Ga. 
47; Bond v. Central Bank, 2 id. 106; 
Meadow v. Bird, 22 id. 246. 

Illinois. — Hancock yv. Hodgson, 3 
Scam. 829; Mayo v. Moore, 28 id. 428; 
Manning v. McClure, 36 id. 490 ; Butters 
v. Haughwout, 42 id. 18; Bowman v. Milli- 
son, 58 id. 86; Doolittle v. Cook, 75 id. 
854, 359. 

Indiana. — Wiley, In re, 4 Biss. 171; 
Valette v. Mason, Smith, 89; 8. c. 1 Ind. 
288. 


Louisiana. — Giovanovich v. Citizens’ 
Bank of La., 26 La. An. 15; Succession of 
Dolhonde, 21 id. 3; Louisiana State Bank 
v. Gaiennie, id. 555; Smith v. Isaacs, 23 
id. 454. 

Maryland. — Maitland v. Citizens’ 
Nat. Bank of Baltimore, 40 Md. 540; Cecil 
Bank v. Heald, 25 id. 563. 

Massachusetts. — Blanchard v. Ste- 
vens, 5 Cush. 162 ; Chicopee Bank v. Chapin, 
8 Met. 40; Culver v. Benedict, 13 Gray, 7; 
Stoddard v. Kimball, 6 Cush. 469; Jewett 
v. Warren, 12 Mass. 300; Fisher v. Fisher, 
98 id. 808; Le Breton v. Pierce, 2 Allen, 
8; Woodruff v. Hill, 116 Mass. 310. 


VOL. I. — N. 8. 31 


Michigan. — Bostwick v. Dodge, 1 
Doug. 413; Outhwite v. Porter, 13 Mich. 
533. 

Missouri. — Boatman’s Sav. Inst. v. 
Holland, 38 Mo. 49; Grant vy. Kidwell, 30 
id. 455; but contra, see Goodman v. Si- 
monds, 19 id. 106; Brainard v. Reavis, 
2 Mo. App. 490. 

New Jersey. — Allaire v. Harts- 
horne, 1 Zab. 665. 

North Carolina. —Reddisk v. Jones, 
6 Ired. 107. 

Rhode Island. — Bank: of Republic v. 
Carrington, & R. 1. 523; Cobb v. Doyle, 
7 id. 550. 

South Carolina.— Bank of Charles- 
ton v. Chambers, 11 Rich. 657. 

Vermont. — Atkinson v. Brooks, 26 
Vt. 569; Diron y. Dixon, 31 id. 450; 
Russell vy. Splater, 47 id. 273; Quinn v. 
Hard, 43 id. 875. 

2 Poirier v. Morris, 2 El. & BI. 89; 
s. c. 20 L. & Eq. 103; Percival v. Framp- 
ton, 2 Comp. M. & R. 180; Bosanquet v. 
Dudman, 1 Stark. 11; Heywood v. Wat- 
son, 4 Bing. 496; Price v, Price, 16 M. & 
W. 232; Currie v. Misa, L. R. 10 Ex. 
153. 

3 These decisions, holding that there 
is a distinction between the case of paper 
taken in payment of a prior debt, and the 
case of paper taken as security for sucha 
debt, are illogical; and the New York 
decisions are more consistent in deny- 
ing all such distinction. Swiner v. Tread- 
way, 53 N. Y. 650; Lawrence v. Clark, 36 
id. 128; Weaver v. Barden, 49 id. 286, per 
Allen, J.; Fisher v. Sharpe, 5 Daly, 214; 
Ayers v. Leypoldt, 6 id. 91; Buhrman 
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a pre-existing debt, it is held discharged of equities existing 
between prior parties ;' yet some of the courts so holding also 
hold that a creditor to whom such paper is indorsed as security 
for a pre-existing debt, takes it subject to the equities between 
distinction seems shadowy and 


the antecedent parties.2 This 


v. Baylis, 14 Hun, 608; Rosa v. Brather- 
son,,10 Wend. 85; Payne v. Cutler, 18 
id. 605; Stalker v. M’Donald, 6 Hill, 
93; White v. Springfield Bank, 1 Barb. 
225; s.c. 3 Sandf. 222. But one receiv- 
ing a note indorsed without recourse, in 
payment of a precedent debt which is at 
the same time discharged, is a bona fide 
holder for value, not subject to any equi- 
ties between the original parties. Bank 
of St. Albans v. Gilliland, 23 Wend. 311 ; 
Bank of Sandusky v. Scoville, 24 id. 
115; Mohawk Bank v. Corey, 1 Hill, 513; 
Youngs v. Lee, 12 N.Y. 551; Brown v. 
Leavitt, 31 id. 113; Chrysler v. Griswold, 
43 id. 209; Gould v. Segee, 5 Duer, 260; 
Purchase v. Mattison, 6 id. 587; s. ¢. 
3 Bosw. 310; White v. Springfield Bank, 
8 Sandf. 222; Stetthermer v. Meyer, 33 
Barb. 215. See Hoyt v. Hoyt, 8 Bosw. 511. 
And so one taking a note in exchange for 
a note not then due, which is thereupon sur- 
rendered, is a holder for value. Youngs v. 
Lee, 12 id. 551. But the old note must be 
surrendered absolutely before maturity. 
Bright v. Judson, 47 Barb. 29. 

The result of the New York decisions 
upon this subject seems to be, that one 
taking paper in absolute payment of a 
pre-existing debt is a holder for value; 
but he is not such a holder when he takes 
it in conditional payment; and it seems 
that generally, when paper is spoken of 
as received in payment of a debt, it is 
meant that it ig received in conditional 
payment. Bigelow’s Bills and Notes, 
499. But this distinction is not a sound 
one. On the contrary, when paper is 
taken in conditional payment of an exist- 
ing debt, if an agreement be not neces- 
sarily implied to forbear the collection of 
the existing debt, until the maturity of 
the new paper, the condition that the 
debt shall revive if the new paper be not 
paid, amounts to the same thing. 

Upon this point see Currie v. Misa, 
L. R. 10 Ex. 153, 163, where the 
title of a creditor who had taken a 


check on account of an existing debt 
was held to be indefeasible, on the 
ground that it was a conditional pay. - 
ment. Lush, J., said: “The title of a 
creditor to a bill given on account of a 
pre-existing debt, and payable at a fu- 
ture day, does not rest upon the implied 
agreement to suspend his remedies. The 
true reason is that given by the Court of 
Common Pleas in Belshaw v. Bush, 11 
C. B. 191, as the foundation of the 
judgment in that case; namely, that a 
negotiable security given fur such a pur- 
pose is a conditional payment of the 
debt, the condition being that the debt 
revives if the security is not realized. 
This is precisely the effect which both 
parties intended the security to have; 
and the doctrine is as applicable to one 
species of negotiable security as to an- 
other, —to a check payable on demand, 
as to a running bill or promissory note 
payable to order or bearer, whether it be 
the note of a country bank which circu- 
lates as money, or the note of the debtor, 
or of any other person. The security is 
offered to the creditor, and taken by him 
as money’s worth, and justice requires 
that it should be as truly his property as 
the money which it represents would 
have been his had the payment been 
made in gold or a Bank of England note. 
And, on the other hand, until it has 
proved unproductive, the creditor ought 
not to be allowed to treat it as a nullity, 
and to sue the debtor as if he had no 
security.” 

1 Bank of the Republic v. Carrington, 
5 R. I. 515, per Bosworth, J. 

2 Thus, in Iowa, it is held that a note 
transferred in satisfaction of a pre-exist- 
ing debt is transferred for a valuable 
consideration, Johnson v. Baney, 1 Iowa, 
581; while one transferred as collateral 
security for such a debt does give the 
indorsee the rights of a holder for value. 
Towa College v. Hill, 12 lowa, 462; Rud- 
dick vy. Lloyd, 16 id. 441. So in Ken- 
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pernicious. ‘The indorsing over of a note for the purpose of 
paying a debt ought to be held as much for valuable considera- 
tion, as the transferring it for a new purchase ; and the indorsing 
over of such a note for securing a debt heretofore contracted, as 
for one presently incurred. It is held by the courts, with 
scarcely any exception, that the transferring of a note to secure 
payment for a present purchase is in the usual course of busi- 
ness. And why is it not so when transferred to secure a debt 
due, and which ought to be paid or secured before new liabilities 
are contracted? On the ground of importance for commercial 
purposes, we do not see why negotiable instruments should not 
have credit and currency for the payment of, and for securing 
debts, as well as for the purchasing of goods or the raising of 
cash. It is often quite as important to business men in com- 
mercial transactions, that they should be able to pay or secure 
their debts, and make use of current paper for these purposes, 
as it is that they should make new purchases, or sell such paper 
sometimes at ruinous sacrifices, for the purpose of raising money 
with which to pay their debts.”? 


There is, in fact, no difference in principle between a note 
indorsed in payment and one indorsed for the security of a pre- 


tucky, Alerander v. Springfield Bank,2 available security, releasing another 


Met. 535; May v. Quimby, 3 Bush, 96; 
and Pennsylvania, Bardsley v. Delp, 88 
Pa. St. 420; Muirhead v. Kirkpatrick, 
21 id. 237; Kirkpatrick v. Muirhead, 16 
id. 117, 128; Bell, J., in the latter case, 
saying, “ Whatever contrariety of opin- 
ion may have existed elsewhere on this 
subject, it is the undoubted law of Penn- 
sylvania that though the holder of a 
negotiable instrument received in pay- 
ment of a pre-existing debt, before matu- 
rity, cannot be subjected to equities 
which might have furnished a defence 
as between the original parties, and of 
which he had no notice, yet, if the paper 
be taken as collateral security merely, for 
the payment of a debt, or for protection 
against previously assumed liabilities, 
the defendant may aver any ground of 
defence which would have been com- 
petent between antecedent parties to the 
bill or note; unless, indeed, there was 
some new and distinct consideration 
moving between the parties to the 
transfer, — such as giving up some other 


party, drawer or indorser, conceding 
further time for payment, and the 
like.” And see Struthers v. Kendall, 
41 id. 214. So in Maine, Norton v. 
Waite, 20 Me. 175; Homes v. Smythe, 16 
id. 177; New Hampshire, Wiliams v. 
Little, 11 N. H. 66; and Wisconsin, 
Heath v. Silverthorn Lead-Mining and 
Smelting Co., 39 Wis. 146; Bange v. 
Flint, 25 id. 544; De Witt v. Perkins, 
22 id. 473; Stevens v. Campbell, 13 id. 
875; Cook v. Vandercook, 5 id. 107; Knox 
v. Clifford, 38 id. 651; Atchison v. David- 
son, 2 Pinney, 48. 

! Bank of the Republic v. Carrington, 
5 R.L 515, 521, per Bosworth, J. In 
Riley v. Anderson, 2 McLean, 589, Judge 
McLean said: “On principle and author- 
ity, the New York decisions on this point 
are wholly unsustainable. The payment 
of a debt, it is to be hoped, has not vet 
become an act out of the ordinary course 
of business. And see Carlisle v. Wishart, 
11 Ohio St. 172. 


.UM 
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existing debt; and the courts generally place them upon the 
same footing.} 

The ground upon which'one taking negotiable paper as collateral 
security for a pre-existing debt, becomes a holder for value, may 
be stated to be that he becomes such a holder by the very act 
of receiving of the paper, and becoming a party to it in sucha 
way that the duty is imposed upon him of making presentment 
and giving notice of dishonor.2. Taking this broad ground, 
it is not necessary to resort to any express or implied con- 
tract on the part of the creditor to suspend the remedy upon 
his debt. It is true, also, that forbearance on the part of 
the creditor to act is a good consideration. If the creditor 
had not taken the collateral note, he might have pursued other 
remedies to enforce the payment of the debt; or he might 
have obtained other security, or perhaps the money. It is a 
fallacy, therefore, to say that if the creditor be not allowed to 
enforce his collateral note, he is nevertheless in as good a situa- 
tion as he would have been in, if the collateral had not been 
transferred to him. ‘‘ That fact is assumed, and not proved, and 
from the very nature of the case is a matter of entire uncer- 
tainty. The convenience and safety of those dealing in negoti- 
able paper seems to require and justify the rule, that when a 
person takes a negotiable note not overdue, or apparently dis- 
honored, and without notice, actual or constructive, of the want 
of consideration, or other defence thereto, whether in payment 
for a precedent debt, or as collateral security for a debt, the 
holder should have the legal right to enforce the same against 
the parties thereto, notwithstanding such defence might have 
been effectual as between the original parties.”’ ® 

There are cases which seem to rest on the ground that the 
taking of a negotiable security payable at a future day implies 
an agreement by the creditor to suspend his remedies during 
‘that period, and that this implied agreement constitutes the true 
consideration for the taking and holding of the collateral paper 

' See cases supra, and Meadow v. 3 Blanchard v. Stevens, 8 Cush. (Mass.) 
Bird, 22 Ga. 246, 254; Gibson v. Con- 162, 169, per Dewey, J. 
ner, 3 id.47; Butters v. Haughwout, 42 Til. 4 See, for instance, Atkinson v. Brooks. 
18; Giovanovich y. Citizens’ Bank of La. 26 Vt. 569; Manning v. McClure, 36 Ml, 
26 La. An. 15; Atkinson v. Brooks, 26 Vt. 490-496. In the latter case, Lawrence, 
569, 576, per Redfield, C. J. J., said: “It is urged that in the ab- 


2 See Massachusetts, Rhode Island, sence of such new consideration, or any 
and other cases, before cited. such agreement, the indorsee is in no 


4 
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But it is conceived it is not necessary to resort to this ground to 
find a sufficient consideration to support a valid title in a creditor 
who has taken a bill or note as security for an existing debt. 

The doctrine that an assignee of negotiable paper as collateral 
security for a pre-existing debt is not a holder for value, stated at 


worse condition than he would have been 
if he had not received the note, even 
though the maker is permitted to set up 
any defence that he could have made 
against the payee. This is the chief 
argument of those authorities which de- 
cide against the claim of the indorsee. 
But is this true, as a matter of fact? If 
the indorsee expressly give further time 
on his original debt, it is admitted he is 
to be protected. But it is assumed that, 
if he does not expressly agree to give 
time, he does not in fact give it, —he 
does not forbear to use remedies that he 
would have used but for the seeurity. 
Now, the question is one of presumption, 
and that presumption must be drawn 
from the experience of society. The ques- 
tion is, in the absence of any express 
agreement, what we must presume to 
have been the implied understanding of 
the parties, at the time of the indorsement, 
in regard to further forbearance, to be 
inferred from the nature of the transac- 
tion, and the objects which both parties 
had in view. We have no hesitation in 
saying that the assumption that time is 
not in fact given, because it is not ex- 
pressly agreed to be given, and that 
therefore the indorsee is not placed ina 
worse position by letting in the latent 
equities than he would have occupied if 
he had not received the note, is at vari- 
ance with the general experience of all 
men whose business makes them cogni- 
zant of affairs of this character.” See 
also Currie v. Misa, L. R. 10 Ex. 158, 163. 

! This doctrine prevails in — 

Alabama. — Fenouille v. Hamilton, 35 
Ala. 319, 322; Boyd v. Beck, 29 id. 703; 
McKenzie v. Branch Bank, 28 id. 606. 

Arkansas. — Bertrand y. Barkman, 18 
Ark. 150. 

Iowa — Iowa College v. Hill,12 Towa, 
462; Ruddick v. Lloyd, 15 id. 441; Davis 
v. Strohm, 17 id. 421; Ryan v. Chew, 13 
id. 589. 


Kentucky. — Lee v. Smead, 1 Met. 


628; May v. Quimby, 3 Bush, 96; Breck- 
inridge v. Moore, 3 B. Mon. 629. 

Maine. — Bramhall v. Beckett, 31 Me. 
205; Nutter v. Storer, 48 id. 163. 

Minnesota. — Becker v. Sandusky City 
Bank, 1 Minn. 310, 319. 

Mississippi. — Brooks v. Whitson, 7 
S. & M. 513. 

New Hampshire. — Williams v. Lit- 
tle, 11 N. H. 66; Jenners v. Bean, 10 id. 
264; Fletcher v. Chase, 16 id. 38; Rice v. 
Raitt, 17 id. 116. 

New York. — Coddington v. Bay, 20 
Johns. 637 ; s.c. 5 Johns. Ch.54; Francia 
v. Joseph, 3 Edw. Ch. 182; Stalker v. 
Ja’ Donald, 6 Hill, 93; Wardell v. Howell, 
9 Wend.170; Lawrence v. Clark, 36 N. Y. 
128; Weaver v. Barden, 49 id. 286, 294, per 
Allen, J.; Beers vy. Culver, 1 Hill, 589; Scott 
v. Betts, Hill & Den. 363 ; Stewart v. Small, 
2 Barb. 559; Farrington v. Frankford 
Bank, 24 id. 554; s.c. 31 id. 183; Prentiss 
v. Graves, 33 id. 621; Am. Exch. Bank v. 
Corliss, 46 id. 19; Furniss v. Gilchrist, 1 
Sandf. 53; Skilding v. Warren, 15 Johns. 
270; Small v. Smith, 1 Denio, 583; Tur- 
ner v. Treadway, 53 N. Y. 650; Moore v. 
Ryder, 65 id. 438 ; Comstock v. Hier, 78 id. 
269. 

Ohio. — Roxborough v. Messick, 6 Ohio 
St. 448. 

Pennsylvania. — Ashton’s Appeal, 73 
Pa. St. 153; Royer v. Keystone Nat. Bank, 
83 id. 248; Depeau v. Waddington, 6 
Whart. 220; Cummings v. Boyd, 83 Pa. St. 
872; Kirkpatrick vy. Muirhead, 16 id. 117, 
128; Lord v. Ocean Bank, 20 id. 884; Sit- 
greaves v. Farmers’ §& Mechanics’ Bank, 49 
id. 359; Lenheim v. Wilmarding, 55 id. 
73; Pratt’s Appeal, 77 id. 878; Petrie v. 
Clark, 11 S. & R. 3877; Oakford v. John- 
son, 2 Miles, 203; Jackson v. Polack, id. 
362. 

Tennessee. — Wormly v. Lowry, 1 
Humph. 468; Nichol v. Bate, 10 Yerg. 
429; Napier v. Elam, 5 id. 108; King v. 
Doolittle, 1 Head, 77. 

Virginia. — Prentice v. Zane, 2 Gratt. 
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length, is as follows: The assignee of negotiable paper, receiving 
it in good faith from the payee, without notice, and before 
maturity, as collateral security for a pre-existing debt, in the 
absence of any new consideration, stipulation for delay or credit 
given, or right parted with by the creditor, is not a holder of the 
collateral paper for value, in the usual course of trade, but takes 
it subject to all the equities which may exist against the payee 
in favor of the maker at the time of the assignment. This doc- 
trine has no application when any new consideration enters into 
the transaction; such, for instance, as an additional loan or ad- 
vancement made at the time, a new responsibility incurred, or a 
stipulation for delay or credit, or a change of securities. In all 
such or similar cases, the holder of the collateral security is pro- 
tected from infirmities affecting the instrument before it was 
thus transferred.” 

Exception as to Accommodation Paper.— The doctrine that a 
pre-existing debt is not a valuable consideration for a pledge ofa 
promissory note, is applied by some of the courts which adopt it 
to accommodation paper, holding that, in a suit by an indorsee of 
such paper for a precedent debt, the maker may successfully in- 
terpose the defence that it was originally given without value.? 
But the weight of authority among the courts which adopt this 
general doctrine is, that the holder of an accommodation note, 
made without restriction as to its use, and taken in good faith as 
collateral security for an antecedent debt, and without other con- 
sideration, is entitled to the position of a holder for value, and 
is not affected by the defence of want of consideration to the 
maker, It is only where the note has been diverted from the 


262. This case is referred to in the later 


case of Davis y. Miller, 14 Gratt. 1, 15, as 
the only case in that State bearing upon 
this subject, and seems to have been 
based upon the supposed correctness of 
the New York rule. “The note in that 
case was made in Philadelphia ; and the 
decision conformed to the well-settled 
law of the place of the contract. Whether 
the case would have been decided in 
the same way if the note had been a 
Virginia contract, is uncertain. The 
question may therefore be considered 
as still unsettled in this State.” Per 
Moncure, J. 

Wisconsin. — Bowman v. Van Kuren, 
29 Wis. 209+ Body v. Jewsen, 33 id. 402; 


Jenkins v. Schaub, 14 id. 1; Cook v. Helms, 
6 id. 107. 

1 Ruddick vy. Lloyd, 15 Towa, 441; 
Towa College v. Hill, 12 id. 462; Rox- 
borough v. Messick, 6 Ohio St. 448. 

2 Ruddick vy. Lloyd, 15 Towa, 441; 
Statts v. Byers, 17 id. 303; Nelson v. 
Edwards, 40 Barb. (N. Y.) 279; Traders’ 
Bank v. Bradner, 43 id. 379. 

8 Bramhall vy. Beckett, 31 Me. 205. 

4 Grocers’ Bank y. Penfield, 7 Hun 
(N. Y.), 279, affd. 69 N.Y. 502; Cole v. 
Saulpaugh, 48 Barb. (N. Y.) 104; East 
River Bank v. Butterworth, 45 id. 476; 8.c¢. 
80 How. Pr. 444; 51 N. Y. 687; Gran- 
din v. Le Roy, 2 Paige (N. Y.), 509; Bank 
of Rutland y. Buck, 5 Wend. (N. Y.) 66; 


4 

4 
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purpose for which it was intrusted to the payee, or some other 
equity exists in favor of the maker, that it is necessary that the 
holder should have parted with value on the faith of the note, in 
order to cut off such equity of the maker.!| Moreover, when the 
holder of such a note has parted with a valuable consideration 
for it, the mere fact that it has been fraudulently diverted from 
the purpose for which it was made is no defence to his action 
tipon it ; to make such defence available, it must be shown that 
the holder had notice of the restriction imposed in regard to the 
use of the note.? 

An accommodation note may be effectually pledged for an ante- 
cedent debt. 


“ When a person gives another an accommodation note, it contains an 
authority to use it in the payment of an existing debt, to sell or discount 
it, or, if more to his interest, to pledge it as a collateral security for money 
advanced at the time, or before advanced, or on a running account between 
the parties, for money advanced before, at the time, or afterward. In 
short, he has the complete control to use it, as the name imports, for his 
own benefit or accommodation, in any manner he may judge best calculated 


to advance his own interest. If he can prevent a suit against him, by 
pledging the note intentionally drawn in the usual commercial form, and 
intended to be used without restriction, and by this means preserve his 
credit, there is nothing, either in law or morals, to prevent him. Of what 
consequence is it to the maker whether he sells the note, gives it as a col- 
lateral security for a debt already contracted, or for money advanced at the 
time of the transaction? Accommodation paper is a loan of the credit of 


White v. Springfield Bank, 3 Sandf. 
(N. Y.) 222; Lathrop v. Morris, 5 id. 7; 
De Zeng v. Fyfe, 1 Bosw. (N. Y.) 335; 
Robbins v. Richardson, 2 id. 248; Grant v. 
Ellicott, 7 Wend. (N. Y.) 227; Agawam 
Bank v. Strever, 18 N. Y. 502; Young v. 
Lee, 12 id. 551; Ross v. Bedell, 5 Duer, 
467 ; Purchase v. Mattison, 6 Duer (N. Y.), 
587; Harrington v. Dorr, 3 Rob. (N. Y.) 
275; Inglis v. Kennedy, 6 Abb. (N. Y.) 
Pr. 82; Seneca County Bank v. Neass, 5 
Den. (N. Y.) 829; 8. c. 3 N. ¥.442; Ross 
v. Whitefield, 1 Sweeny (N. Y.), 318; Pet- 
tigrew v. Chave, 2 Hilt. (N. Y.) 546; Mon- 
tross v. Clark, 2 Sandf. (N. Y.) 115; 
Schepp v. Carpenter, 49 Barb. (N. Y.) 
642; s.c. 51 N. Y. 602. 

In the case of Powers v. French, 1 Hun 
(N. Y.), 582, s.c.4 T. & C. 65, holding 
that one taking accommodation paper, 


knowing it to be such, and without part- 
ing with any thing upon the faith of the 
transfer, cannot recover, there was no 
antecedent debt to support the transfer. 

1 Moore v. Ryder, 65 N.Y. 438; Spen- 
cer v. Bailou, 18 id. 331; Bank of Rutland 
v. Buck, 5 Wend. (N. Y.) 66. And see 
Crandall v. Vickery, 45 Barb. (N. Y.) 156. 

2 Merchants’ Nat. Bank of Syracuse v. 
Comstock, 55 N. ¥.24; Boyd v. Cummings, 
17 id. 101; Essex Co. Bank v. Russell, 29 
id. 673; Bank of New York v. Vander- 
horst, 32 id. 5583; First Nat. Bank of An- 
geleca v. Hall, 44 id. 395; Park Bank v. 
Watson, 42 id. 490; Mason v. Hickox, 11 
Abb. (N. Y.) Pr. x. 8. 127; Platt v. Beebe, 
57 N. Y. 339; Quinn v. Hard, 45 Vt. 375; 
Dixon v. Dixon, 81 id. 450; Maitland v. 
Citizens’ Nat. Bank of Baltimore, 40 Md. 
640, 561. 
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the maker to the extent of the value of the note for the benefit of the 
payee without restriction.” ? 


The maker of accommodation paper must abide his liability, 
and has no more right to complain that the payee accommodates 
himself by pledging it for an old debt, than he has if he uses it 
in any other way.” 

The ground upon which accommodation paper may be pledged 
as collateral for an existing debt is declared in the Pennsylvania 
cases to be merely because it is a loan of credit without restric- 
tion,’ and not because the pledgee is a purchaser for value ; for 
he is not such a purchaser ;* therefore, such paper may be im- 
peached in his hands for fraud in its making or procurement, — 
such, for instance, as a false and fraudulent representation by 
the payee for whose accommodation the note was made, that he 
was worth, above all liabilities, a hundred thousand dollars or 
more, when, in fact, he was insolvent ; or his fraud in promising 
to fill up an accommodation note signed in blank, for a sum not 
exceeding six hundred dollars, but actually making it fourteen 
hundred dollars.® 

But equities arising between the original parties subsequently to the 
indorsement of paper to a creditor cannot be set up as a defence 
to his action against the maker. The test to determine whether 
the note is subject to an equity set up by the maker is found in 
the inquiry whether the payee, at the time he transferred the 
note, could have maintained a suit upon it against the maker, 
had it then matured.? 

Equities arising from Independent Transactions. — Under this 
rule, all equities between the parties to the collateral note are 
not let in against a creditor who has taken it as security for a 


1 Appleton v. Donaldson, 3 Pa. St. 381. 


2 Lord v. Ocean Bank, 20 Pa. St. 384; 
Work vy. Kase, 34id. 138; Moore v. Baird, 
80 id. 138; Maitland v. Citizens’ Nat. Bank 
of Baltimore, 40 Ma. 540, 562. 

8 Cummings v. Boyd, 83 Pa. St. 372; 
Ashton’s Appeal, 73 id. 153; Hutchinson 
v. Boggs, 28 id. 294. 

4 Cases in preceding note, and Petrie 
v. Clark, 11 8S. & R. (Pa.) 877; Irwin v. 
Tabb, 17 id. 419; Hartman v. Dowdel, 1 
Rawle (Pa.), 282; Twelve v. Williams, 3 
Whart. (Pa.) 485; Depeau v. Waddington, 
6 id. 220; Zvotter v. Shippen, 2 Ia. St. 


358; Ludwig v. Highly, 5 id. 139; Kirk- 
patrick v. Muirhead, 16 id. 123; 8. c. 21 id. 
237; Garrard v. Pittsburgh §& Connelsville 
R. R. Co., 29 id. 154, 160; Pittsburgh 
Connelsville R. R. Co. v. Barker, 29 id. 
160. 

5 Cummings v. Boyd, 83 Pa. St. 372. 

6 Becker v. Sandusky City Bank, 1 
Minn. 311; McSpedon y. Troy City Bank, 
2 Keyes (N. Y.), 85; s.c. 8 Abb. Dec. 
133. 


7 Furniss v. Gilchrist, 1 Sandf. (N. Y.) 
53; Elwell vy. Dodge, 33 Barb. (N. Y.) 
336. 
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pre-existing debt ; but only such pertain to the collateral note 
itself. Equities arising from other and independent transactions 
are not available to the maker against such assignee.? 

If the creditor at the time of receiving a collateral note parts with 
any thing of value, either money, property, or existing securities, 
upon the faith of such note, he thereby becomes a holder for 
value.? 

Of course, a surrender of collateral securities previously given, 
or affording increased indulgence as to time, is a sufficient 
consideration for an assignment of negotiable paper by way of 
new collateral. A note transferred to a judgment creditor as 
security for the payment of the judgment, and in consideration of 
his discontinuing proceedings supplementary to execution then 
pending against the debtor, is supported by a sufficient consid- 
eration.* 

The authorities concur in the rule that, where there is any change 
in the legal rights of the parties in relation to the antecedent debt, 
the creditor taking the collateral security is considered a holder 
for value, and the paper is not subject to equities existing 
between the original parties.5 Upon this ground it was held in 
California that a statute which deprived the holder of collateral 
security of his remedy against the principal debtor by attach- 
ment, so changed the legal right of the creditor in respect to the 
antecedent debt, as to make him a holder for value, and protect 
him from equitable defences ;* although in that State, upon 
general principles of mercantile law, commercial paper, trans- 
ferred before maturity as collateral security for a pre-existing 
debt, is not subject to the defences open to the maker against 
the payee.’ 

Agreement for further Time.—Under this doctrine, although 
the real purpose of a debtor in giving collateral security be to gain 
further time for the payment of his debt, this purpose will not 


1 Ryan v. Chew, 13 Towa, 589. Brown v. Leavitt, 31 id. 118; White v. 


2 Bank of New York vy. Vandervorst, 
32 N. Y. 553; Weaver v. Barden, 49 id. 
286, 293; Belmont Bank v. Hoge, 35 id. 65; 
Brown vy. Leavitt, 31 id. 113; Essex Co. 
Bank v. Russell, 29 id. 673 ; Boyd v. Cum- 
mings, 17 id. 101; Youngs v. Lee, 12 id. 
551; @ogan v. Smith, 62 Mo. 455. 

3 Good. v. Simonds, 20 How. 348; 
Park Bank v. Watson, 42 N. Y. 490; 


Springfield Bank, 3 Sandf. (N. Y.) 222. 

4 Boyd v. Cummings, 17 N. Y. 101. 

5 Naglee v. Lyman, 14 Cal. 450, 454, 
per Field, C. J. 

§ Naglee v. Lyman, supra; Payne v. 
Bensley, 8 Cal. 260. 

7 Robinson v. Smith, 14 Cal. 94; Coit 
v. Humbert, 5 id. 260. 
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avail as a consideration, unless there be a definite agreement for 
delay. Thus, where accommodation paper was pledged as addi- 
tional security for a loan already due, for the purpose of obtain- 
ing further time, but no definite extension was agreed upon, and 
there was no valid agreement for forbearance, the creditor was 
held not to be a bona fide holder for value! The mere fact that 
the creditor, after receiving collateral security, grants indulgence, 
or forbears to enforce his demand, does not prove that such 
indulgence or forbearance was an element of the contract, or was 
the consideration for giving the security. Forbearance without 
any agreement to forbear is a voluntary act, and is not a con- 
sideration for the giving of security.” 

The right to enforce the original debt is regarded as suspended 
when the creditor, taking collateral security, expressly agrees to 
keep the original obligation until the collateral is paid or becomes 
due. Such an agreement is in effect one not to enforce the 
original bill in the mean time. And such, also, is the effect of 
receiving a second bill or note in renewal of the first; for the 
creditor then virtually undertakes not to enforce the first.4 

Merely taking collateral security does not suspend the right of 
action upon the debt. Aside from the doctrine that an antece- 
dent debt is not a valid consideration for a transfer of collateral 
security, it is held, with reference to the discharge of a surety or 
indorser upon the original debt, that no binding agreement to 
delay the collection of the debt can be implied from the creditor's 
taking a promissory note or other obligation payable at a future 
time, as collateral security; and, therefore, the taking of such 
security does not have the effect to discharge the surety, unless 
there be a binding contract to suspend the right of action upon 
the original debt.® 


1 Atlantic Nat. Bank of N. Y. v. Frank- 
lin, 55 N. Y. 235, reversing s. c. 64 Barb. 
449; Gahn v. Niemcewiez, 11 Wend. (N. Y.) 
312; Whitney v. Goin, 20 N. H. 354; Body 
v. Jewsen, 83 Wis. 402. 

2 Fenouille v. Hamilton, 35 Ala. 319, 
823; Pittsburgh & Connelsville R. R. Co. v. 
Barker, 29 Pa. St. 160. 

8 Gould v. Robson, 8 East, 576. 

4 Kendrick v. Lomax, 2 Crompt. & J. 
405. 
5 Pring v. Clarkson, 1 B. & C. 14; Two- 
penny v. Young, 8 id. 208 ; Emes v. Widow- 


son, 4 C. & P. 151 ;* United States v. Hodge 
6 How. 279; Wallace v. Agry, 4 Mason, © 
336; Ripley v. Greenleaf, 2 Vt. 129; Day 
v. Leal, 14 Johns. (N. Y.) 404; Bank of 
Utica v. Ives, 17 Wend. (N. Y.) 501; El- 
wood v. Deifendorf, 5 Barb. (N. Y.) 409; 
James v. Badger, 1 Johns. (N. Y.) Cas. 151; 
Hurd vy. Little, 12 Mass. 502; Ruggles v. 
Potter, 8 id. 480; Sigourney v. Witherell, 
6 Met. (Mass.) 564; Weakly v. Bell, 9 
Watts (Pa.), 280; Burke v. Conger$8 Tex. 
66; Norton v. Eastman, 4 Greenl. (Me.) 
621. 
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Cases in which negotiable paper is taken by a creditor as condi- 
tional payment of a precedent debt have sometimes been distin- 
guished from those in which it is taken merely as collateral 
security.! If, for instance, the holder of a promissory note at 
its maturity accepts from the maker a check, dated ahead and 
drawn by the maker's firm, with the agreement that the check, 
if paid at maturity, is to be in full satisfaction of the note, the 
remedy against the maker is thereby suspended, and an accom- 
modation indorser is discharged. “ The law is clear,” said Lord 
Kenyon,® “ that if in payment of a debt the creditor is content to 
take a bill or note payable at a future day, he cannot legally 
commence an action on his original debt, until such bill or note 
becomes payable.” The distinction between the two classes of 
cases above referred to is well stated by Judge Bennett in Austin 
v. Curtis. 


“ As I understand the cases, there is a class of securities, payable on 
time, the taking of which on an antecedent debt implies an agreement for 
the suspension of the antecedent debt ; but that class of cases is confined to 
those where the creditor accepts the note or bill for and on account of the 


antecedent debt, and the new security, for the time being at least, is to 
take the place of and represent the original debt. That class is distin- 
guishable from, and not to be confounded with, the class where the creditor 
has accepted simply a new additional or collateral security for an ante- 
cedent debt. In the former transaction, an agreement to give time may 


be implied, but not out of the latter transaction. There the new security 
is held only as a pledge, leaving the creditor with the right to enforce the 
old security whenever he shall see fit to withdraw any expected indulgence 
to the principal, and at the same time leaving to the surety the right of 
coming into a court of equity at any time for relief... . I apprehend 
the distinction in the cases is well taken, and that while an agreement to 
give time may be implied in the case where the new security takes the 
place of, and stands, for the time being, in lieu of the old security, yet, if 
the new security is but additional and collateral to the old, I think it may 


1 Kearslake v. Morgan, 5 Term, 513; 
Clark v. Young, 1 Cranch, 181, — the latter 
not consistent with Weakly v. Bell, 9 
Watts (Pa.), 280. 

2 Okie v. Spencer, 2 Wheat. 253. The 
reasoning of Kennedy, J., in giving the 
decision is open to objection. See Aus. 
tin v. Curtis, 31 Vt. 64, 78. And see 
Myers v. Wells, 5 Hill (N. Y.), 463; Fel 


lows v. Prentiss, 8 Denio (N. Y.), 512. See 
Currie v. Misa, L. R. 10 Ex. 153, for the 
case of a conditional payment by check 
on account. 

8 Stedman v. Gooch, 1 Esp. 8. 

4 31 Vt. 64, 75, overruling the cases of 
Atkinson v. Brooks, 26 Vt. 569, and Mich- 
igan State Bank v. Estate of Leavenworth, 
28 id. 209, so far as they conflict. 
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well be said that the fact of taking the new security on time does not 
prove a promise to give time, but doubtless may furnish ground for an 
expected indulgence which the principal debtor is bound to treat as being, 
at all times, countermandable at the will of the creditor.” 


Usurious Agreement for Extension. — A creditor who takes a 
negotiable note before maturity, so indorsed that he becomes a 
party to the instrument, as collateral security for a pre-existing 
debt, under a binding contract for indulgence, is, according to 
the law-merchant, a holder for value, and his rights cannot be 
affected by equities between antecedent parties, of which he had 
no notice.!. When there is such a consideration, it does not matter 
that there enters into the consideration for the extension a pay- 
ment of usurious interest, for the period of extension, so that the 
consideration becomes in part legal, and in part vicious. The 
former is itself sufficient to sustain the contract of extension and 
transfer of the collateral note, and to constitute the creditor a 
holder for value. Upon this point the Supreme Court of the 
United States will not follow the decisions of the courts of the 
State in which the case arose, holding that one taking a note in 
violation of the statute against usury shall not be regarded as a 
bona fide holder for value ;? for the question is one of general 
commercial law, upon which the courts of the United States are 
not bound by the decisions of the local courts.® 

A contract for the extension of the time of payment of a debt 
is none the less binding because it was induced by a payment 
of usurious interest in advance. Although the taking of usuri- 
ous interest may subject the creditor to certain forfeitures pre- 
scribed by law, and to an action by the debtor for the recovery 
of the amount so paid by him, it does not enable the creditor to 
avoid the contract for indulgence. 

The Transaction is governed by the Law of the Place where the 
Pledge is made. Thus, if a broker in New York, to whom 
negotiable securities are intrusted to raise money upon for the 
owner, deliver them, as security for a pre-existing debt of his 
own, in Massachusetts, or any other State, by the law of which 

1 Oates v. First Nat. Bank of Mont- 3 Oates v. First Nat. Bank of Mont- 
gomery (U.S. Sup. Ct., Oct. Term, 1879), gomery, supra. 


12 Chicago L. J. 119; 9 Reporter, 97; 4 Oates v. First Nat. Bank of Mont- 
Goodman v. Simonds, 20 How. 253, per gomery, supra. 


Clifford, J. 2 Saltmarsh v. Tuthill, 13 Ala. 390, 
410; Carlisle v. Hill, 16 id. 398, 406. 
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the receiving of a negotiable note as security for a pre-existing 
debt excludes all equities between the original parties, the 
transfer must be dealt with according to the law of Massachu- 
setts, or such other State; and the pledgee taking such securities 
in good faith before maturity obtains a good title to them to the 
amount of the debt for which they are pledged.! If, on the other 
hand, a negotiable note be delivered in New York as collateral 
security for a precedent debt, the transaction is governed by the 
law of that State; and in a suit upon such note in another State, 
where the rule is that one taking paper as security for a prece- 
dent debt is a holder for value in the usual course of business, 
the law of New York, that such a transfer does not constitute 
one a holder for value, must be applied? 


LEONARD A. JONES. 
Boston. 


1 Culver v. Benedict, 13 Gray (Mass.), 7. 2 Russell y. Buck, 14 Vt. 147. 
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THE JUDGMENT NON OBSTANTE VEREDICTO. 


Ir is somewhat remarkable that there is no recorded instance 
in England, so far at least as our research has gone, of a decision 
that a judgment veredicto non obstante can or cannot be rendered 
for the defendant in an ordinary action. It is true there is some 
positive assertion in reported cases that this species of judgment 
cannot be rendered for the defendant, and that the utmost he 
can claim in a state of things where the plaintiff would be en- 
titled to judgment nullo respectu habito veredicto is to have an 
arrest of the judgment which in regular course would be entered 
on the verdict for the plaintiff; but it will be found, on exam- 
ination, that what is thus laid down as undoubted law is merely 
gratis dictum. 

The Reports in America abound in dicta repeating the doctrine 
as given in England, and, as we shall see presently, there are at 
least two cases in this country directly deciding that the defend- 
ant cannot have judgment regardless of the verdict. 

The judgment non obstante veredicto is a species of the judg- 
ment by confession. The occasion for a judgment of this kind 
is, to employ the common illustration, when the verdict for the 
defendant is founded on an immaterial issue resulting from a 
traverse of the matter, or some part of the matter, of an invalid 
plea in confession and avoidance. In such case, if it be manifest 
to the court that the matter of the defendant’s plea can in no 
possible way constitute a bar to the action, and, at the same time 
that the plea involves a confession of the plaintiff's case, the 
court, seeing that no good can come of an award of a repleader, 
and disregarding the verdict as having no bearing on the merits 
of the case, at once proceeds to enter judgment for the plaintiff 
as upon the defendant’s confession. Such a judgment is always 
on the merits, and never rendered except in very plain cases, and 
where the defendant’s plea is in confession and avoidance. As 
nothing short of an actual intentional confession will afford a 
foundation for this judgment, it can never be rendered on the 
confession implied by the rules of pleading from not answering 
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traversable matter. And in the absence of a confession the 
court cannot enter a judgment of any kind, but must award a 
repleader, for its own sake and the sake of justice; for to give 
judgment would be a purely arbitrary and, therefore, void act. 

Now, if it is the law that the judgment non obstante can be ren- 
dered for the plaintiff only, and that the most the defendant is 
entitled to where the plaintiff has a verdict against him on an 
immaterial issue is to have an arrest of judgment, albeit his de- 
fence or justification be fully confessed by the replication, there 
is thus established a marked inequality between the plaintiff and 
the defendant, in this, that in the case supposed the arrest of 
judgment leaves the plaintiff at liberty to renew the contest by 
bringing another action, whereas, as we have seen, when the 
verdict is for the defendant on an immaterial issue and the plain- 
tiff’s cause of action is confessed by the defendant’s plea, the 
plaintiff is entitled to judgment non obstante, which, being on the 
merits, absolutely concludes the defendant. 

The unreasonableness of denying the defendant the right to 
have judgment veredicto non obstante may be illustrated by refer- 
ence to the case of Rand v. Vaughan,' which was in trespass. 
One of the defendants pleaded the general issue, and also 
specially, justifying as bailiff, &c., for a distress under 1] Geo. II. 
ce. 19, $1, the plea averring that the rent for which the distress 
was levied became due 25th March, 1834, that the goods dis- 
trained were fraudulently and clandestinely removed to prevent 
the distress, and that the distress was made within thirty days 
next ensuing such removal. The plaintiff in his replication 
alleged that the goods were conveyed away on the 25th March, 
1834, before the time when the rent became due and payable; 
and the defendant took issue on that allegation. The jury found 
for the plaintiff on both issues, with £10 damages. 

The defendant moved for judgment non obstante, on the 
ground that, conceding the truth of the replication, enough 
remained uncontradicted on the plea to bar the plaintiff's recov- 
ery. Unfortunately for the point now under discussion, the 
Common Pleas regarded the issue on the replication as material 
and going to the foundation of the defendant's justification, and 
hence had no ground for withholding judgment on the verdict. 
But it is to what fell from the learned Chief Justice (Tindal) 


.) 1 Bing. N. C. 767; 8.c. 27 Eng. C. L. R. p. 568. 


wwe 
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in disposing of the motion that we desire to call attention. He 
said the defendant’s motion ‘ would, perhaps, have been more 
correct in point of form, if it had been a motion to arrest the 
judgment for the plaintiff, on the ground that enough still remains 
on the defendant’s special plea, confessed by the plaintiff’s repli- 
cation, to bar the plaintiff’s demand;” in other. words, that if 
the averment in the replication that the distress was levied 
before the rent was due and payable had been immaterial, still, 
notwithstanding the confession in the replication of the defend- 
ant’s matter of justification in the plea, the defendant could not 
have judgment non obstante, but only an arrest of judgment. 
Now, what is the reason assigned for this enunciation? Why, 
merely this, —‘ We are not aware,” he goes on to say, “that any 
instance can be produced where the defendant, after an issue 
which he has taken has been found against him, has been allowed 
to have judgment entered in his favor non obstante.” 

May we not reasonably conjecture from the Chief Justice’s use 
of the adverb “perhaps” as a qualification of his statement that 
a motion in arrest of judgment would have been more correct, 
that his opinion on this subject was not free from doubt, and 
that if the learned court had not been of opinion that there was 
“no ground whatever for the motion in the one form o. the 
other,”’ and so no call for a decision on the point, it would have 
seen the propriety of laying down the law on this subject in 
accordance with right reason. Indeed, some nine years after- 
wards, when counsel referred to his opinion in Rand v. Vaughan 
as authority for the proposition that the defendant could not 
move for judgment non obstante, the Chief Justice interrupted 
him with the remark, “ J said only that the court was not aware 
of any instance” [of such a judgment for the defendant] ;! and 
Parke, B., followed him with the observation that * the dictum 
referred to was not necessary to the decision.” * 

To illustrate further the unreasonableness of restricting the 
judgment non obstante to the plaintiff, we will suppose that in an 
action of covenant the defendant pleads in bar a release under 
seal, and the plaintiff replies that the alleged release was made 

1 The learned judge, no doubt, regard- ant being really a plaintiff, the avowry 
ed the instance of judgment non obstante asking a return of the goods. 
for the avowant in replevin as forming 2 Vide Regina v. Gov. of Darlington 


no exception to what he said, —the avow- School, 6 Q. B. 704; 8. c. 51 Eng. C. L. R. 
p. 703. 
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under duress of the defendant’s threat to seize the plaintiff's 
goods if he did not execute it, and this allegation is traversed in 
the rejoinder, and the jury find a verdict for the plaintiff on that 
issue, which, being immaterial, affords neither a basis for a judg- 
ment nor an occasion for an award of repleader, seeing that the 
confession of the factum of the release in the replication shows 
that nothing is to be gained by pleading de novo; why, then, 
should the court stop at arresting judgment on the verdict, and 
not dispose of the case finally by giving the defendant judgment 
veredicto non obstante? Now, if, in the case supposed, the replica- 
tion had presented a valid instance of duress per minas, and the 
defendant in his rejoinder had admitted the threats, and set up 
in avoidance that he had no intention of carrying them into exe- 
cution, and the plaintiff had traversed this allegation in his surre- 
joinder, and the jury had found for the defendant on that issue, 
the court, regarding the issue as beside the merits, and the facts 
of the plaintiff's answer to the defendant’s bar as fully confessed 
by the rejoinder, would enter judgment non obstante for the plain- 
tiff. We confess that we do not perceive the distinction, if there 
is a distinction, between the two cases. Again, suppose in debt 
on an obligation the defendant pleads infancy, and the plaintiff 
replies that the obligation was given for necessaries, which, being 
traversed, the jury find for the plaintiff on this immaterial issue, 
why is it not the defendant’s right to have the controversy settled 
by final judgment nullo respectu habito veredicto? By restricting 
the defendant to an arrest of judgment merely, the plaintiff is 
left free to bring another action, and, profiting by his experience 
in the first one, give a sufficient answer to the defendant’s bar, if 
he can; whereas the defendant, in like case, is absolutely con- 
cluded by a judgment non obstante. 

In Bellows v. Shannon,! Judge Bronson gives uttérance to the 
current doctrine on this subject; but as the defendant in that 
case had a verdict on an issue which was decisive of the case, and 
entitled him to judgment, it was entirely unnecessary for the 
court to determine the question now in hand. Judge Bronson, 
in support of his position, refers to the case of Schermerhorn v. 
Schermerhorn.2 In that case, Judge Marcy says there is no case 
in which the judgment non obstante has been rendered at the 
defendant’s instance, and that he must, therefore, treat the de- 


1 2 Hill, 88. 2 5 Wend. 518. 
VOL. I. —N. 8. 82 
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fendant’s motion as for an arrest of judgment merely. But we 
submit that, as the court was of opinion that the plaintiff was 
entitled to judgment on the verdict, the most that it can be held 
to have decided is that the defendant was not entitled to an 
arrest of judgment, which is only the first step towards, although 
necessarily involved in, the judgment non obstante. It was only 
in the event the court should be of opinion that the verdict for 
the plaintiff was on an immaterial issue that it would have been 
called upon to decide whether it would simply arrest the judg- 
ment, or go farther, and enter judgment for the defendant, non 
obstante. The question cannot, therefore, be deemed a point in 
judgment in this case. 

In Bradshaw v. Hedge, the defendant moved for judgment non 
obstante, on the ground that the verdict was “contrary to the 
instructions of the court, and not justified by the evidence.” 
The motion was denied, as it must have been by any court adher- 
ing to the rules of common-law procedure, which required this 
species of judgment to be founded on the pleadings. That the 
learned court laid down the law on the point in the usual way is 
not denied, but it must be remembered that what it said was 
purely gratis dictum. 

In Smith vy. Powers,? the learned Chief Justice Parker states 
the law adversely to the defendant, but the record before him 
did not present a case for a motion for judgment non obstante by 
the defendant. 

In Buckingham v. McCracken, there was a verdict for plaintiff 
on the issue of not guilty, and judgment non obstante was given 
for the defendant, which was reversed, on the ground that there 
was no misjoinder of causes of action, and judgment ordered to 
be entered pursuant to the verdict. There was, therefore, no call 
for a decision of the question in hand. But it may be said 
touching this case, that if the law had been with the defendant - 
an arrest of judgment simply would have been fully as efficacious 
for him as a judgment non obstante on a point merely jurisdic- 
tional, since in either event the plaintiff would have been en- 
titled to another writ. 

In Bowdre vy. Hampton* and Stoughton vy. Mott® the question 
was directly presented for decision, and adjudged adversely to the 


1 10 Towa, 405. 2 15 N. H. 562, 2 2 Ohio St. 204. 
6 Rich. (S. C.) 5 15 Vt. 169. 
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defendant. It may be said of these cases, that in the former the 
defendant omitted to urge his right to judgment regardless of 
the verdict until after the case was removed to the Court of 
Error; and in the latter the learned court seem to have been 
content to adopt the law as laid down without much, if any, 
examination of the subject. 

In Martindale v. Price, the defendant’s right to judgment non 
obstante was recognized, but the opinion of the court was founded 
ona statute. Moreover, the motion was denied, because made for 
the first time in the Appellate Court. And in the case of the 
Bank, §c. v. Lefevre? a judgment non obstante was entered on 
defendant’s motion, but on a ground wholly unknown to common- 
law procedure, namely, that the evidence did not entitle the 
plaintiff to a verdict. These are the only cases we have found 
in which a judgment non obstante was entered for defendant ; but 
as the courts in both cases proceeded on principles foreign to the 
common law, we do not rely on them to support an argument 
based on common-law principles, as this is. We must therefore 
admit that the point we contend for is without the sanction of a 
single decision made directly on the point. 

There is a dictum in the case of Sullenberger v. Gest? which 
lends countenance to the view we take. The judgment was on 
a verdict for plaintiff, and the error assigned was that the verdict 
was on an immaterial issue, and that a repleader should have 
been awarded. The judgment was affirmed, but the court, in 
considering the subject of verdicts on immaterial issues, said: 
“Tf the plea or replication is good in form, but sets up matter 
that neither constitutes bar nor answer, and issue be taken upon 
it, and it be found true by verdict, it still leaves the cause of action 
or bar unanswered and confessed, because the fact pleaded and 
found is itself no bar; and, in such case, judgment non obstante 
veredicto should be in favor of the party whose cause of action or 
bar is confessed, and not avoided by the fact set up, though true. 
This is upon the ground that the facts pleaded in themselves 
constitute no bar or answer.” 

It is, furthermore, not to be overlooked that in the case of Ben- 
son v. Duncan,‘ Sir Fitzroy Kelly — now Lord Chief Baron of the 
Exchequer — moved for judgment non obstante for the defendant; 


1 14 Ind. 118. 2 74 Pa. St. 49. 
3 14 Ohio, 206. * 3 Exch. 652. 
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but the plea being bad, and the declaration showing a good cause 
of action, the plaintiff had judgment, and so a decision on the 
point in hand was not called for; but the fact that counsel so 
eminent as Sir Fitzroy Kelly made and pressed the motion shows 
that, in his opinion, the point was worth speaking to at the bar. 

Mr. Chitty and Mr. Stephen present the doctrine on this sub- 
ject as it is generally given,! but Mr. Gould states it in a manner 
which would seem to indicate that he was at least sceptical as to 
the received dogma. He says, “In some cases where the party 
who has obtained a verdict is not entitled to judgment upon it, 
the court not only arrests judgment in pursuance of the verdict, 
but immediately renders judgment in chief veredicto non obstante, 
i.e.,in favor of the party against whom the verdict has been 
found.”2 Mr. Lush, in his ** Common-Law Practice,” states the 
law with some caution. He says, “ The courts will not, i seems, 
do more for the defendant, in case of an insufficiency in law in 
the pleading of the plaintiffs, on which issue in fact is joined, 
than arrest his judgment, as already explained.” * In a note to 
the above passage the learned author makes a quere, “ If judgment 
non obstante can be given for defendant in ordinary actions, where 
the plaintiff's pleading confesses, but fails to avoid that of the 
defendant.” 

In Regina v. Gov. of Darlington School’ which was a manda- 
mus, the jury found for the crown on all the issues; but the de- 
fendants moved in arrest of judgment or for entering a judgment 
for themselves non obstante veredicto, and after cause shown the 
Queen’s Bench entered judgment for the defendants, the verdict 
notwithstanding. In his judgment, Lord Denman, C. J., appar- 
ently treats the defendant’s right to the judgment non obstante as 
a matter of course. The case was carried by a writ of error to the 
Exchequer Chamber, where the judgment of the Queen’s Bench 
was affirmed; but the Chief Justice (Tindal), in delivering the - 
opinion of the court, expressly puts the defendant’s right to the 
judgment non obstante, on the provisions of certain statutes regu- 
lating proceedings in mandamus, saying, ** And for this reason it 
becomes unnecessary to consider the question, whether in ordi- 
nary actions the defendant is entitled to a judgment in his favor 

11Ch. Pl. [657]; Steph. Pl. 126, ed. 3 Comm. Law Pr., by Stephen, p. 479, 
Tyler. ed. 1856 


2 Gould, Pl, ¢. 10, § 46, p. 482, ed. 46 Q B. 682; s.c.51 Eng CLR 
1876. 681. 
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non obstante veredicto.” Thus, in Michaelmas Vacation, 1844, 
the point is recognized as still undetermined in Westminster 
Hall. 

We desire now to refer to some pregnant and instructive obser- 
yations which fell from Mr. Baron Parke during the argument of 
this case in the Exchequer Chamber. Pashley, for the plaintiff 
in error, having stated that judgment non obstante was never 
entered for the defendants, Parke, B., interrupts him with this 
observation: ‘* The principle is, that where there is an express 
confession but no avoidance, judgment shall be given for the 
opposite party. Is there any authority for saying that that does 
not apply to a plaintiff's as well as a defendant’s pleading?” To 
this the counsel replies, that “ no instance appears in which it has 
been so held.” The counsel having cited Fitzherbert’s Abridg- 
ment as authority for the proposition that, where the issue on a 
bad replication has been found for the plaintiff, a repleader has 
been awarded, Parke, B., remarked, “If the plaintiff, by a bad 
replication, confesses, and does not avoid the matter pleaded, I 
cannot see why there should not be judgment non obstante vere- 
dicto, as well as where the defendant makes the same fault in his 
plea.” Further on the learned judge puts this question, ‘“* And 
why may not it [judgment non obstante] be for the defendant as 
well as for a plaintiff?” The counsel answers, “ The practice 
appears to have been otherwise.” In reply to the contention that 
a repleader is awarded on an insufficient replication, the learned 
judge says, ‘“ Suppose, in debt on bond, a release were pleaded, 
and the replication admitted the release, but alleged that it was 
not on parchment, it could not be necessary to award a re- 
pleader, a good defence being admitted.” 

We have already alluded to the observation of Tindal, C. J., 
during the argument of this case, that all he meant to say in 
Rand vy. Vaughan was that the court was not aware of any 
instance of a judgment non obstante for the defendant. This was 
in reply to the remark of counsel that the Chief Justice had said 
in that case that a defendant could not have a judgment non 
obstante entered in his favor. 

Had the case of Regina v. Gov. of Darlington School called for a 
decision of the general question, it is more than probable that 
both these learned judges would have laid down the law in ac- 
cordance with the views submitted herein. As we have seen, the 
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learned counsel who argued the case for the plaintiff in error 
was unable to combat the strong suggestions of Mr. Baron Parke 
with any thing more than reiterated appeals to the practice of the 
courts, without any attempt to justify that practice by an appeal 
to reason. Enimvero scire leges non hoc est, verba earuwm tenere, 
sed vim et potestatem.* 


Wm. A. Maury. 


Wasurnerton, D. C. 
1 Dig. 1. 8. 17. 


IN RE HUDDELL & SEITZINGER. 


Bills and Notes. — Conflict of Jurisdiction. — Pre-existing Debt. — Holder 
of Note as Collateral for.— Local Law. — General Commercial Jurisprue 
dence. — State and Federal Courts. 


Jnre HUDDELL & SEITZINGER. 
Ex parte R. D. WOOD & CO. 


The holder of a negotiable note, taken as security for a pre-existing debt, is a holder for 
value, and as such is protected against any equities subsisting between the original parties 
to it. 

Per McKennan, J. The question in this case being one, not of local law, but of general 
commercial jurisprudence, the decisions of the State courts are persuasive only, and this 
court will follow the guidance of general judicial opinion concerning it. 

Mack v. Baker, 5 Weekly Notes, 212, not followed. 


Error to the United States District Court for the Eastern District of 
Pennsylvania. 

In the settlement of the estate of Huddell & Seitzinger, bankrupts, R. 
D. Wood & Co. made a claim upon certain notes held by them. The 
parties agreed to a case stated, showing the following facts : — 

R. D. Wood & Co. received from one Boyer two promissory notes, 
made by Seitzinger to the order of the firm of Huddell & Seitzinger, and 
indorsed by them. R. D. Wood & Co. had delivered to Boyer two of 
their own notes, to be used for specified purposes. Boyer converted to his 
own use one of these notes, whereupon R. D. Wood & Co. called upon 
him to return the other. The matter was settled by Boyer’s retaining the 
note he still held, and by his delivering to R. D. Wood & Co., inter alia, 
the two notes forming the present claim. These notes were procured by 
Boyer to be made by Seitzinger and indorsed by Huddell & Seitzinger, 
and delivered to him by false representations, to the effect that R. D. 
Wood & Co. needed accommodation, and desired the use of this security. 
Neither Seitzinger nor Huddell received any consideration therefor. R. 
D. Wood & Co. had no notice of this transaction, and supposed that the 
notes represented a debt due by the maker to Boyer. The notes were 
duly protested. ' 

The District Judge (CapwaLaper, J.), following the Register’s report, 
entered judgment in the case stated for the assignee of the bankrupts, 
whereupon R. D. Wood & Co. took this writ of error to the Circuit Court. 
_ Thomas Hart, Jr., for R. D. Wood & Co. 

S. Dickson, contra, 

Tue Court. Is the holder of a negotiable note, who has taken it as a 
security for a pre-existing debt, a holder for value, and so protected against 
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any equities subsisting between the original parties to it? This is the only 
question presented by this case. 

If the rule established in Pennsylvania by the decisions of her highest 
court is to be followed, it must be answered in the negative. But these 
decisions are only persuasive, as may be said also of a recent decision in 
this court by a late eminent judge, conformably to the State rule. The 
question involved is not one of local law, but of general commercial juris- 
prudence; hence the duty of the court is imperative to follow the guidance 
of general judicial opinion concerning it. As to the preponderating weight 
of this opinion there is scarcely ground for doubt. 

In perhaps a majority of the United States the law is settled that the 
taking of a note as collateral security for a pre-existing debt is a holding 
for value. So it is held in England.’ It is stated to be the better doc- 
trine in 3 Kent’s Com. 81, in Story on Prom. Notes, § 195, in Parsons, 
Prom. Notes; 218, and in Byles on Bills, by SHarswoop, J., 28. It has 
the judicial sanction of JupGe Srory, in Swift v. Tyson? where the adop- 
tion of it is distinctly approved by the Supreme Court, in McCarty v. 
Root! 

Such weight of authority must be regarded in this court as decisive, 
and judgment is, therefore, entered for plaintiffs on the case stated. 

Opinion by McKennay, C. J. Burtver, J., concurred. 


NOTES. 


The preceding case has laid down the rule that a bona fide holder of a note, 
taken as collateral security for an antecedent debt, is a holder for value, and is 
not affected by any equities between original parties to the note. 

While the leaning of the Federal courts has, for some time, inclined to this 
conclusion, there is a great diversity of opinion among the several States, and 
as equally eminent jurists have expressed their convictions on either side of the 
question, and as the number of the States holding the doctrine just enunciated 
is about as great as the number not adopting it, the question is still very unset- 
tled. It is our intention in this note to review, first, the cases supporting the 
rule above referred to, and then those in which the rule has not been advocated. 

In Swift v. Tyson,* the point decided was, that a note taken in payment of a 
precedent debt relieved the holder of the equities existing between the original 
parties to the paper; but Srory, J., in delivering the opinion of the court, said: 
““We have no hesitation in saying that a pre-existing debt does constitute a 
valuable consideration in the sense of the general rule already stated, as appli- 
cable to negotiable instruments. Assuming it to be true (which, however, may 
well admit of some doubt from the generality of the language) that the holder 
of a negotiable instrument is unaffected with the equities between the antece~ 


1 See Percival v. Frampton, 2 C. M. & R. 180; arid Poirrier v. Morris, 2 E. & B. 89. 
2 16 Peters, 1. 8 21 How. 439. 4 16 Peters, 1. 
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dent parties, of which he has no notice, only where he receives it in the usual 
course of trade and business for a valuable consideration, before it becomes due, 
we are prepared to say, that receiving it in payment of or as security for a pre- 
existing debt is according to the known usual course of trade and business. 
And why, upon principle, should not a pre-existing debt be deemed such a 
valuable consideration? It is for the benefit and convenience of the commercial 
world to give as wide an extent as practicable to the credit and circulation of 
negotiable paper, that it may pass not only as security for new purchases and 
advances, made upon the transfer thereof, but also in payment of and as security 
for pre-existing debts. The creditor is thereby enabled to realize or to secure 
his debt, and thus may safely give a prolonged credit, or forbear from taking any 
legal steps to enforce his rights. The debtor also has the advantage of making 
his negotiable securities of equivalent value to cash.” Carron, J., however, 
said he was only prepared to concur in the decision of the court, but not in Jus- 
tice Story’s dictum, as that proposition was not before the court. 

In Goodman v. Simonds,' it was attempted to raise this question, but CLIF- 
FORD, J., in delivering the opinion of the court, said that he thought the question 
did not arise, and forbore to express any opinion on that point; but in McCarty 
v. Roots? the point seems to have arisen, though the case is so badly reported 
that it is difficult to say this with certainty. McLEan, J., however, said in the 
case, that the fact that the bills were assigned to the plaintiff as collateral 
security for a pre-existing debt, did not impair the plaintiff’s right to recover. 

In National Bank v. B. C. & N. R. R. Co.,® the question squarely arose 
before the Federal court in New York. Watwace, J., held, following the 
dictum of Story, J., supra, that a note taken as collateral security for an ante- 
eedent debt relieved a bona fide holder of all equities existing between the origi- 
nal parties to the note. He, however, stated that, whatever his conclusions might 
be, he should follow that case, as it was “‘ generally accepted as committing the 
Supreme Court to the broad proposition that the mere acceptance of negotiable 
paper as security entitled the holder to all the rights of a purchaser for a valu- 
able consideration, . . . and until a more decisive expression from that tribunal,” 
he “ must yield to the accepted import of that decision.” In Mack v. Baker,‘ the 
point arose before the District Court for the Eastern District of Pennsylvania, 
CADWALADER, J., followed the rulings of the Pennsylvania cases, saying that, 
“ after consideration, he did not doubt the correctness of the decision of the Su- 
preme Court of Pennsylvania in Royer v. Bank, infra.” He referred to Swift 
v. Tyson,® but said that was merely an extra-judicial remark of STory, J., 
which was not part of the actual decision of the case. 

In the principal case, however, McKennan, C. J., and Butter, D. J., 
held, overruling CADWALADER, D. J., the opposite doctrine ; but it is doubtful, 
in that case, whether a consideration did not arise at the time of the transfer of 
the security, and thus take the case out of the rule. The case of the Bank v. 
B. C. & N. R. R. Co., we understand, has been affirmed lately by the Supreme 
Court of the United States, MILLER, J., dissenting, so that the question in the 
Federal courts is settled. 


1 20 How. 343. 2 21 How. 432. 3 14 Blatch. 242. 
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Massacuvusetts. —In Chicopee Bank v. Chapin, the debt was not a pre- 
existing one, and the precise point did not therefore arise. 

In Blanchard v. Stevens,? Dewey, J., considered that the notes in the case 
were taken in payment, but said, assuming that they were taken as security 
only, the rule would be still the same, and the equities of the original parties 
would be excluded. ‘If the party had not received the note as collateral secu- 
rity, he might have pursued other remedies to enforce the security or payment 
of his debt. He might have obtained other securities, or perhaps payment in 
money. It is a fallacy to say, that if the plaintiffs are defeated in their attempt 
to enforce the payment of these notes, by allowing this defence to prevail, yet, 
nevertheless, they are in as good a situation as they would have been in if the 
notes had not been transferred to them. The convenience and safety of those 
dealing in negotiable paper seem to require and justify the rule,” &c. These 
cases were followed by Stoddard vy. Kimball,’ Merriam vy. Bank,* Gardner vy. 
Gager,® and Breton v. Pierce,® affirming the rule laid down by Dewey, J., in 
which last case MERRICK, J., said this question was definitively settled in that 
State. See also Fisher v. Fisher™ and Paine v. Furness.® 

Ruope Istanp.—In Bank v. Carrington et al.,®° the court laid down the 
same rule, and Bosworru, J., said: ‘‘The question involved in this case is, 
considering the weight of authority arrayed on either side of it, a more involved 
and doubtful question [t.e. than that decided in Swift v. Tyson?) and yet, 
were the point a new one, we should have felt no difficulty in determining 
that a conveyance or transfer of a negotiable instrument, as well as ef any other 
property, as security for an existing debt, was as much in the usual course of 
trade and business, and as really for a valuable consideration, as would be an 
absolute conveyance or transfer of such an instrument in payment of such a 
debt. It certainly would seem that payment of existing debts should be in the 
usual course of business; and where it is inconvenient that debts shall be paid, 
it ought not to be out of the usual course of business that such debts should 
be secured, if security be asked. The indorsing over of a note for the purpose 
of paying a debt ought to be held as much for valuable consideration as the 
transferring it for a new purchase; and the indorsing over of such a note for 
securing a debt heretofore contracted, as for one presently incurred. . . . On 
the ground of importance for commercial purposes, we do not see why negotiable 
instruments should not have credit and currency for the payment of and for 
securing debts, as well as for the purchasing of goods or the raising of cash.” 
In Cobb v. Doyle," this case was followed with approval, and BULLOCK, J., ob- 
_ served: “It is important for the ends of trade and commerce to restrict as little 
as possible the negotiability of commercial paper.” 

Connecticut. —In Bridgeport Bank v. Welch,}* the rule of the foregoing 
cases was adopted. Hinman, J., said the point had been raised in Brush v. 
Scribner,* in the lower court, though not passed upon on appeal ; and the rule 


1 8 Metc. 40. 2 3 Cush. 162. 3 6 Cush. 469. 
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of the Federal courts was considered the true one ; and he said, in his mind there 
was no distinction between a note given as payment or security for an antece- 
dent debt: both constituted the holder a holder for value. To the same effect 
were Osgood v. Bank' and Roberts v. Hall,? in which latter case the court said, 
where the note had been transferred in the usual course of trade, the question 
what the regular course of business was, was whether mercantile paper was ordi- 
uarily used in the manner in which the paper in question was used, and whether 
a business man would ordinarily have received the paper under the circumstances 
in which it was offered and have parted with his property for it; and CARPENTER, 
J., said, the “‘reason upon which the doctrine rests, and without which the law 
would undoubtedly have been otherwise, is that a very considerable portion of 
the negotiable paper made in business is used in this way.” 

Vermont. — In Atkinson v. Brooks, REDFIELD, C. J., said: ‘It seems to me, 
the ordinary case of taking such a security as payment, or as collateral to the 
prior debt, is the same in principle. One whose debt is due, in the commercial 
world, must pay it instantly, or he becomes a bankrupt. If, instead of money, 
he gives a bill or note, either on time or at sight, whether this is in form, in pay- 
ment, or collateral to his debt, he gains time, and saves the disgrace and ruin 
consequent upon stopping payment. And, in either case, there is an implied 
. undertaking that he shall wait upon his debtor, till the result of the new security 
ean be known; and in both cases, when that proves unproductive, the creditor 
may pursue his original debt; . . . and it is scarcely supposable that one so tak- 
ing security for a debt will not conduct differently on account of the’ security. 
It is of necessity he should, if-he puts any confidence in its ultimate availability. 
And one would scarcely part with such security, unless he expected more or less 
indulgence on account of it.” The authorities on the subject were carefully re- 
viewed, and the court concluded that the holder of the securities was prima 

facie a holder for value. See also Bank v. Leavenworth.* 

In Austin vy. Curtis,5 however, in a very carefully considered opinion, the 
court restored what they considered to be the old rule, that is, the rule that existed 
before the decision in Atkinson v. Brooks,® and held that such prima facie 
inference did not arise, and that a binding agreement to delay the collection of 
an overdue debt is not implied from the receipt by the creditor from the principal 
debtor of a note, as mere collateral security therefor ; and, therefore, the receipt 
’ of such security will not discharge a surety or indorser, upon the original debt. 
The cases of Atkinson v. Brooks,’ and Bank v. Leavenworth,’ the court con- 
sidered overruled, as far as they conflicted with this last decision. Brnnetr, J., 
said: ‘‘ As I understand the cases, there is a class of securities, payable on time, 
the taking of which for an antecedent debt implies an agreement for the suspen- 
sion of the antecedent debt ; but that class is confined to those where the cred- 
itor accepts the note or bill for and on account of the antecedent debt, and the 
new security for the time being, at least, is to take the place of and represent 
the old debt. That class is distinguishable from . . . the class where the cred- 
itor has accepted simply a new additional or collateral security for an antecedent 

1 30 Conn. 217. . 213 8 26 Vt. 569. 
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debt. In the former transaction, an agreement to give time may be implied, 
but not out of the latter. There the new security is held only as a pledge, leav- 
ing the creditor with the right to enforce the old security whenever he shall see 
fit to withdraw any expected indulgence to the principal, and at the same time 
leaving to the surety the right of coming into a court of equity at any time for 
relief.” “Tam fully aware that the views here expressed are somewhat at vari- 
ance with the reasoning of the Chief Justice in Atkinson v. Brooks.1 That case 
is evidently put in part upon the ground that the taking of the note as a col- 
lateral security for the old debt implied” a promise to extend the time of pay- 
ment. ‘Whether the antecedent debt in that case was a sufficient consideration 
within the law merchant to cut off all the equities between the original parties, 
without an agreement to give time, is not the question now before the court.” 
He then went on to say that, though he had sat in the case of Austin v. Curtis, 
he had not agreed with the reasoning of the Chief Justice, but had not thought 
it worth while to dissent. ; 

New Jersey.—In Allaire v. Hartshorne,? P. transferred to H. a note of 
A.’s, on faith of which H. advanced $750, and also gave up an existing security 
for a previous debt of $400. The court said the case was brought within the 
rule laid down in Stalker vy. McDonald,’ for H. both paid a new consider- 
ation and gave up a security, which he previously held, either of which is suffi- 
cient to entitle him to the character of a bona fide holder for value. GREEN, 
C. J., however, in delivering the opinion of the court, said that the court was 
prepared to maintain the doctrine of the dictum laid down by Story, J., in 
Swift v. Tyson,* and considered that that rule was the sound one, and was 
sustained by the weight of authority. 

Iturno1s. —In Manning v. McClure,’ the court were of the opinion that the 
rule that the holder of the note took it discharged of the prior equities was the 
true one. JUDGE LAWRENCE, in reviewing the authorities, referred particularly 
to Coddington v. Bay and Petrie v. Clark,’ both holding the opposite doctrine, and 
said, in the presence of such conflict of opinions, it was idle to attempt to treat 
the question as one of authority. It is, however, admitted, that if the indorsee 
at the time of taking the security gave some consideration, he takes it free from 
all latent equities. ‘‘ But it is urged that in the absence of any new considera- 
tion, or any new agreement, the indorsee is in no worse condition than he would 
have been if he had not received the note, even though the maker is permitted 
to set up any defence that he could have made against the payee. . . . But does 
not this assumption substantially beg the whole question? . . . We have no 
hesitation in saying that the assumption that time is not in fact given, because 
it is not expressly agreed to be given, and that therefore the indorsee is not 
placed in a worse position by letting in the latent equities than he would have 
occupied if he had not received the note, is at variance with the general experi- 
ence of all men whose business makes them cognizant of affairs of this charac- 
ter. What inducement has the debtor to part with his negotiable paper except 
the expectation of further forbearance? ... Having received securities, the 
creditor believes himself safe. He is lulled into quiet, and neglects to take such 
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steps to procure the payment of his debt as prudence would have required, but 
for the fancied securities in his hand.” 

Inp1ANnA. —In Valette v. Mason,' Saurrn, J., said, there could be no doubt 
that, according to the authorities, the holder of commercial paper, assigned as 
cullateral security, was entitled to be regarded as a holder for a valuable con- 
sideration, and was not bound by the equities existing between the payee and the 
maker, which would interfere with the collection of his debt. 

Missourt. — The court, in Saving Institution v. Holland,? laid down the same 
rule. 

CaLirorniA. —In Payne v. Bensley,’ the court seemed inclined to approve 
JupGe Srory’s view of the rule contended for in Swift v. Tyson, but thought 
in the case before them there was a new consideration, and that the relations 
of the parties were not the same after the security had been given as before. 
There was a quid pro quo. 

In Robinson v. Smith,4 the court admitted the great conflict of opinion, and 
said, “‘The more modern decisions, especially in new States, not trammelled or 
foreclosed by previous adjudications, support the doctrine declared in Payne v. 
Bensley.” The court said further, that in California, where the condition of 
property was very uncertain, and where there were great fluctuations in titles 
and affairs, it would be better to adopt the rule contended for by Srory, J., but 
that in older communities there was not the same reason to establish the rule. 
It was sufficient that it was beneficial for the State of California to establish the 
doctrine, and, besides, it had the greater advantage, attributed to it by Chancellor 
Kent, of being the ‘ plainer rule.” 

In Naglee v. Lyman,’ Fie.p, C. J., in delivering the opinion of the court, did 
not think it proper to pass on the rule, but doubted whether the question was an 
open one after the decision in Robinson v. Smith.® In the ease at bar there 
was a consideration. 

Texas. —In Grenaux v. Wheeler,’ part of the consideration was an antece- 
dent debt, and the court said that the current of authorities went to show that a 
note was taken in the bona fide course of trade when transferred on such consider- 
ation. 

GerorGiA.— In Gibson v. Conner,’ the court sustained the rule laid down in the 
preceding cases. NisBet, J., said: ‘‘If the payment of a pre-existing debt is a 
valuable consideration under the rule, why should not the transfer of notes as 
security be so also? What is the difference on principle. The making good a 
doubtful debt, or the strengthening of a debt already good, is valuable to the trans- 
feree. The forbearance to press the debt, which is usually a part of the under- 
standing of the parties in such cases, is valuable to the transferor.” In Meadows 
v. Bird,® the majority of the court followed Gibson v. Conner. McDOonaAtp, J., 
dissented. 

Mississippi. —In Fellows v. Harris,” the court approved the reasoning in 
Swift v. Tyson, but stated in the case before them there was new consideration. 
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Soutn Carotina.—In Bank v. Chambers,! the court supported the rule of 
the antecedent decisions, and said: “The reason is manifest. The creditor ig 
thereby enabled to realize or to secure his debt, and thus may safely give a pro- 
longed credit ; or forbear taking any legal steps to enforce his rights, whilst the 
debtor has also the advantage of making his negotiable securities of equal value 
to cash.” 

ENGLAND. —It is difficult to find any English authority directly on the subject. 
In the ease of Percival v. Frampton,? Baron Parke, though he thought there 
was consideration in the case, said that the “replication would be sustained if 
that were not so; for if the note were given to the plaintiffs as a security for 
a previous debt, and they held it as such, they might be properly stated to be the 
holders for valuable consideration.” In this opinion ALDERSON, B., concurred. 

In Poirier v. Morris,’ Lorp CAMPBELL, C. J., said that the Poirier Fréres 
were holders for value, and that the debt due from certain parties to them was 
ample consideration to make them so. “TI ean see nothing in this part of the case 
to vary it from the ordinary one where a bill is received by a creditor as a secur- 
ity for an antecedent debt.” 

In the following States the opposite rule has been adopted, and the bona fide 
holder of a note, taken as collateral security for an antecedent liability, is con- 
sidered to take it subject to the equities existing between prior parties to the bill. 

New York.— The question arose in Bay v. Coddington,* before Chancellor 
Kent, who held that one who received negotiable paper in the usual course of 
trade, for a fair and valuable consideration, was a holder for value, but that 
where such paper was deposited as collateral security against certain antecedent 
liabilities, the holder took the paper subject to the equities existing between 
the antecedent parties to the note. From this decree an appeal was taken; and 
the appealed case, Coddington v. Bay,’ from the elaborate opinion and lengthy 
review of authorities, has become a leading case on the subject. The court sus- 
tained the decree of the Chancery Court. Woopworrn, J., said: ‘The right 
to hold against the owner in any ease is an exception to the general rule of law: 
it is founded on principles of commercial policy. The reason of such a rule 
would seem to be, that the innocent holder, having incurred loss by giving credit 
to the paper, and having paid a fair equivalent, is entitled to protection. But 
what superior equity has the holder who made no advances, nor incurred any 
responsibility on the credit of the paper he received, whose situation will be im- 
proved, if he is allowed to retain, but, if not, is in the condition he was before 
the paper was passed? To allow such a state of facts as sufficient to resist 
the title of the real owner would be productive of manifest injustice, and is not 
required by any rule of policy; it is enough if the holder be secure when he 
advances his funds, or makes himself liable on the credit of the paper he re- 
ceives. In coincidence with this principle, it appears to me, all the cases have 
been decided. . . . Every mau who takes negotiable paper is supposed to know 
that he does not acquire an indefeasible right. A note given for money won 
at play, or upon a usurious consideration, may be inquired into in the hands of 
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an innocent indorsee. Does this obstruct the circulation of bills or notes? So 
every holder knows, or is presumed to know, that the title of the right owner 
cannot be divested, unless value has been given, or liability incurred.” 

In Stalker vy. McDonald,’ CuanceLtor Watworrn said the object of the 
writ of error appears to be to induce this court to overrule its decision in the case 
of Coddington vy. Bay,? and to make our decision conform to the opinion of Mr. 
Justice Story, in the recent case of Swift v. Tyson. He then observed that, 
in questions of local law like this, the State doctrine was to be followed rather 
than that of the United States; but said he would re-examine the decision of 
the court in Coddington v. Bay, partly out of respect to the eminent jurist who 
gave the opinion of the Supreme Court of the United States, as well as out of 
respect to that court. The Chancellor, after a most excellent and copious review 
of the eases, concluded to affirm the doctrine laid down in Coddington v. Bay, 
observing, that the court in that decision did uot run counter to any principles 
decided in New York or England up to that time. 

PENNSYLVANIA. — The question first arose in Petrie v. Clark.* Here A., being 
indebted to B. on his own note, after it became due arranged with B. to have it 
taken up by him, and to have a new note of five months substituted for it, and 
handed B. another note of C.’s, to be held as collateral security for the debt. 
Gipson, J., in delivering the opinion, said: ‘‘ There was a decisive difference 
between the pawning of a security for an antecedent debt, and the pawning of 
it for money advanced at the time. As to the first, all the cases agree that the 
interest of the pawnee is defeasible by creditors or legatees;” and the court 
adopted the rule of the New York cases, though Mr. Justice Gipson did not 
cite any cases in support of his statement. Perhaps the taking the new note 
of five months, with the note to be held as collateral, might be considered to 
constitute a present consideration, and thus take the case out of the rule. Petrie 
v. Clark was approved of in Hartman vy. Dowdel* and in Walker v. Geisse,5 
where KENNEDY, J., again maintained the rule. 

In Depau v. Waddington,’ RoGrers, J., said: “It seems to me there would 
have been no great difficulty in proving that it would have been better not to 
have restrained the negotiability of paper bona fide pledged as a collateral se- 
curity for a debt;” but on this point the law is settled, and he referred to Petrie v. 
Clark.i Again, in Trotter v. Shippen,’ Gipson, C. J., approved Petrie v. Clark, 
and said: ‘There certainly is a difference between a pledge for a previous debt, 
and a pledge for a present advancement. In the case of the former, the pawnee 
cannot be said to have received the pawn for value ; for the giving further secur- 
ity for a previous debt without further consideration is gratuitous.” See also the 
following cases where this rule has been recognized or followed: Appleton v. 
Donaldson,® Kirkpatrick v. Muirhead,” Sitgreaves v. Bank," Lenheimer v. Wil- 
marding,” Pratt’s Appeal,'® and, finally, Royer v. Bank,'4 where the court reiter- 
ated the same doctrine, and held further; that a valuable consideration was not 
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to be implied from the mere renewal of negotiable paper, and the same defence 
can be made to the note given in renewal as to the original note. 

Marne. —In Bramhall v. Beckett, the court said the question had never been 
passed upon in that State; but they said, however, they would hold, “on general 
principles as well as upon authority, that the indorsee of an accommodation bill 
er note, who has given no consideration for it, and who does not claim through 
a party for value, is not entitled to protection against the equities of the accom- 
modation maker. . . . If he receive a bill or note as collateral security merely 
for a pre-existing debt, without parting with any right, extending any forbear- 
ance, or giving any other consideration, the transaction will not constitute a 
commercial negotiation in the usual course of business and trade, and he cannot 
be regarded as the holder for a valuable consideration.” Per Howarp, J. To 
the same effect also was Nutter vy. Stover, 48 Me. 163. 

New Hampsuire.—See the reasoning of the court in Jenness v. Bean,? 
though the ease is not “on all-fours” with the proposition we have been discuss- 
ing; but see also Williams v. Little,’ which touches more nearly the point. 

ARKANSAS. — Bertrand vy. Barkman,* the court maintained that a note de- 
posited for security did not relieve the holder of the latent equities. Scort, J., 
said: ‘So long, therefore, as such paper may be exchanged for money or for prop- 
erty, or may be used to extinguish a debt, or may evidence the surrender of an 
available security, or of some valuable right, upon the sole strength of the trans- 
fer of such paper, it does the office of a currency; but when it merely serves as 
indemnity against future probable loss, or an existing liability, or of collateral 
security for a pre-existing debt, it does not perform that office, in the sense of 
currency representing value, and as such, the medium of the transfer of rights 
and the extinguishments of obligations, and the facilitater and expander of trade 
and commerce.” 

Wisconsin. —In Cook v. Helms,> the court considered the doctrine of the 
New York courts, and referred approvingly to Stalker v. McDonald.® See also 
Jenkins v. Schaub.? 

Onto. — The question arose in Roxborough v. Messick,’ and the court again 
asserted the rule of the preceding cases, and SwAn, J., said: Where one volun- 
tarily transfers a negotiable instrument as security for an antecedent debt, “‘ weare 
unable to see what value or consideration recognizable by traders was paid for 
the instrument, or how such gratuitous favor can be deemed a usual transaction 
in the course of trade, or indeed as any trade or reciprocity at all. To hold 
that the unchanged condition of the precedent debt formed a present considera- 
tion for doing what the obligations of that debt did not require, is raising a 
consideration by assertion, when none in fact exists.” The ease could not, 
however, have been very forcibly presented, for SWAN, J., afterwards added, that 
he had not been able to find a single case that ruled the other way. The case of 
Carlisle vy. Wishart® was referred to, and though the court there seemed to 
approve Justice Srory’s dictum in Swift v. Tyson,” it was considered merely 
as a dictum. 
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6 5 Wis. 111. 6 Supra. 7 14 Wis. 1. 8 6 Ohio St. 448. 
9 11 Ohio, 172. Supra. 


tl 
tl 
te 
al 
a 
0 
in 
fc 
r 
D 
d 
it 
n 
C 
b 
b 
0 
ti 
a 


IN RE HUDDELL & SEITZINGER. 613 


Kentucky. —In Lee v. Smead,} the question arose, and the court followed 
the New York and Pennsylvania rulings. Duvat, J., quoted at length from 
the remarks of Woopworrth, J., in Bay v. Coddington,? and though he admit- 
ted the opinion of JusTice STory was entitled to great weight, he thought the 
other rule the better one. 

In May v. Quimby,’ Lee v. Smead was followed. 

Iowa. — In Iowa College v. Hill,* the question was elaborately argued, and the 
court concluded to follow the rule laid down in the Ohio courts. In Ryan v. 
Chew,® this case was followed. 

ALABAMA. — The court said, in Cullum v. Bank,’ that “it may be said that 
all the authorities concur in admitting this defence,” when the transfer was 
merely as a security for an antecedent debt; though it was not necessary to 
decide the point in that case. 

In Fenouille v. Hamilton,’ however, the court reviewed the State authorities, 
and considered the question as at rest. 

Nortu Carouina. — In Reddick v. Jones,’ Rurriy, C. J., who delivered the 
opinion of the court, was somewhat doubtful as to what the rule should be, but 
intimated that the holder of a note, as collateral, was not a bona fide holder 
for value. 

TENNESSEE. — In Kimbro v. Lytle,® the authority of Bay v. Coddington ™ was 
recognized, as well as in Nichol vy. Bate™ Finally, in King v. Doolittle, the 
court, after reviewing the State authorities, declared the law as settled in Ten- 
nessee, and in accordance with the principles of the New York and Pennsylvania 
decisions. 

VirerntA. — The opinion of the court in Prentice v. Zane* should be read, as 
it is said by the reporter to have some bearing on the question. 

We see, then, that there is by no means a uniform rule in the United: States, 
nor has a uniform principle been established even among the States of a particu- 
lar section of the country. Since the decision of the United States Supreme 
Court on the subject, it is true the question is settled in all the Federal courts ; 
but as the authority of these courts is only “persuasive” on the tribunals of the 
States, the question is still as unsettled as ever in the States. It is, perhaps, 
not for an annotator of a case to express his opinion as to what the better rule is, 
but we cannot help feeling the weight of the practical reasoning of those judges 
who have followed the dictum of Story, J., in Swift v. Tyson,™ as well as that 
of that learned jurist himself, and thinking that the more reasonable and prac- 
tical rule which puts on the circulation of commercial paper as little restraint 
as possible. 

ARTHUR BIDDLE. 


PHILADELPHIA. 
1 1 Met. 628. 2 Supra. 3 3 Head, 96. 
4 12 Iowa, 462. 5 13 Iowa, 569. ® 4 Ala. 21. 
7 35 Ala. 319. 8 6 Ired. 107. 9 10 Yerg. 417. 
10 Supra. 11 10 Yerg. 429. 2 1] Head, 77. 
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The General Principles of Constitutional Law in the United States of America, 
By Tuomas M. Cootey, LL.D. Boston: Little, Brown, & Co. 1880. 


IN treating of Constitutional Law, Judge Cooley has not entered a new field. 
The subject is one with which his name has for some time been familiarly asso- 
ciated. His thorough work on *‘ Constitutional Limitations” covers, to some 
extent at least, the subjects and principles discussed in this recent work. The 
latter, however, is by no means an abridgment of the former. While it treats 
of the powers vested and rights conferred by the National Constitution, as well 
as uecessarily the limitations upon such powers, it is evident that in its prepa- 
ration the author had before him, and was largely assisted by, his larger work. 
The intention, as expressed in the preface, to disregard mere theories, and to 
state principles which have been settled, judicially or otherwise, in the practical 
working of the government, has been carried out. The title is a little mislead- 
ing, as the work is not so much a discussion of general principles of Constitu- 
tional Law, as it is an analysis of the provisions of the Constitution of the United 
States, —upon a plan somewhat similar to that adopted by Judge Story. As 
all or most of our constitutional law is written law, and as the State Constitu- 
tions are modelled upon the National, such a system of treating the subject 
(so largely one of construction of written provisions) is, perhaps, the most use- 
ful and convenient. 

The author begins by concisely stating, in an introductory chapter, what may 
be called the “ evolution” of the Union, and the causes leading to the adoption 
of the Constitution, and then proceeds to discuss its general character and pur- 
pose, — regarding it not as a mere compact between the States, but as an 
irrevocable grant of powers to a national government by the States, and the 
people of the States, for the purpose of forming a ‘more perfect union” than 
that created by the Articles of Confederation. Judge Cooley, while adhering to 
the “ National” rather than to the “ Federal” construction of the Constitution, 
has not passed the somewhat indefinitely fixed limits to the national authority, 
but has fairly treated the delicate relations of State to Nation, distinguishing 
and sustaining the sovereignty of each in its appropriate sphere. He recognizes 
the fact, patent to every student of polities, that — 

‘“‘The gradual energization of Federal authority has been accomplished quite 
as much by the course of public events, as by the new amendments to the Con- 
stitution ; however careful every Federal and State official and every citizen may 
be to so perform all public functions as to preserve under all circumstances the 
true constitutional balance of powers, and to sanction no unconstitutional en- 
croachments, there can be no question that the new interests coming gradually 
within the purview of Federal legislation, and the increase in magnitude and 
importance of those already under Federal control, must have a still further ten- 
dency in the direction indicated.” Page 39. 
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The extent of this “energization” is seen by comparing the pages of this 
work — especially those in which the powers of Congress and civil and political 
rights are discussed — with the same subjects in the earlier editions of Judge 
Story’s elaborate commentaries, and with the chapters of the “ Federalist.” The 
extended control of the Federal government over the finances and business of the 
country; its power, by authority of the later amendments, over the civil and po- 
litical rights of individuals; its direct supervision, assumed but a few years ago 
and recently sustained, over elections of national officers; the enlargement by 
judicial construction of the implied powers, — all require of a writer upon the 
Constitution of to-day different treatment, and a broader and more eularged 
view than that allowed to the earlier commentators. As Judge Cooley says in 
his preface: ‘“‘ Formerly the structure of the Federal constitutional government 
was so distinct from that of the States, that each might usefully be examined 
and discussed apart from the others ; but the points of contact and dependence 
have been so largely increased by the recent amendments to the Federal Con- 
stitution, that a different course is now deemed advisable.” 

Judge Cooley carefully and accurately analyzes each provision contained in 
the Constitution, arranging the different provisions under appropriate heads, — 
Distribution of Powers, Powers of Congress, of the Executive, the Judicial 
Department, Checks and Balances, State Comity, Civil Rights, Political 
Privileges, &c. The questions and principles judicially settled under each of 
these heads are stated clearly and concisely. Naturally, the cases cited are 
mainly from the United States Supreme Court, and include every case of im- 
portance contained in the published reports down to and including the 99th 
U.S. The recent cases, not yet officially reported, upon the Constitutionality 
of the Supervisor Law, the State Jury Laws, &c., are not noticed, probably 
having been decided after the book went to press. The work will be equally 
useful to students of law and politics, and to the profession, as a correct and 
impartial statement and interpretation of the organic law of the United States, 
as established by judicial decisions. It contains a table of cases and a well-pre- 
pared index, and is uniform in style with the other volumes in the Law Students’ 
Series, published by Little, Brown, & Co. It is equal to them in form and 
finish and general utility. 


The Law of Negligence in Relations not resting in Contract. Mlustrated by 
Leading Cases and Notes. By Szymour D. Tuompson. In two vols. St. 
Louis: F. H. Thomas & Co. 1880. 

TuHE new system of teaching the common law by means of collections of de- 
cided cases with explanatory notes, which has been introduced with good effect 
at the Harvard Law School, has been adopted by Mr. Thompson in the volumes 
before us for the use of the profession generally. There are obvious advan- 
tages and as obvious defects in the system, which we need not discuss here, but 
we think that the experiment will be a successful one. The volumes before us 
are evidently the result of an immense amount of careful labor, and the explan- 
atory notes which follow the leading cases are prepared with great skill and 
thoroughness. In some cases they are elaborate treatises, and not mere col- 
lections of decided cases. Whether the book would not be as useful if the 
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present arrangement were exactly reversed, is a question which we cannot de- 
cide. The error into which the author is most likely to fall in the preparation 
of works like the one before us, is in marshalling his material and notes under 
the leadership of a case which they do not really follow in principle. We have 
all heard texts with which the sermons that follow them seem to have no natural 
connection. We notice a case in point in the notes annexed to the first leading 
ease in the work of Mr. Thompson. The much-disputed case of Fletcher vy. 
Rylands is given at the very beginning of his first volume, and among other 
questions the author discusses at length in his notes the “ Liability of Gas-light 
Companies for Damages caused by Escape of Tluminating Gas.” He intro- 
duces the subject in these words: ‘ Applying by a natural generalization the 
doctrine of Fletcher v. Rylands to this substance (gas), the conclusion would be, 
that a company which manufactures and vends it for its own profit must keep it 
restrained at its peril,” and cites as his authority the case of Hipkins v. Bir- 
mingham, &e. Gas-Light Co., 6 H. & N. 250. But this case is decided wholly 
upon the interpretation of the word “suffer” in an English statute, and has no 
connection whatever with the principles laid down in Fletcher v. Rylands. In 
point of fact, the author, in his very next sentence, acknowledges that the whole 
topic is foreign to the principles which control his leading case, as he says that “ in 
the absence of statute we find no suggestion in any book, English or American, that 
such a [gas] company is responsible for damages caused by escape of gas on any 
other principle than a want of ordinary care and skill in its management.” And, 
indeed, all the decided cases upon the liability of gas companies, both those cited 
by Mr. Thompson and others not noted by him, require some evidence of 
negligence on the part of the companies, while the defendant in the case of 
Fletcher vy. Rylands was held to be liable notwithstanding that there was no 
evidence of negligence on his part. This error, however, we consider incidental 
to the system upon which the work is prepared, and not as evidence of any 
carelessness on the part of the author. The book, taken as a whole, we think 
will be of very great value to the profession, and especially to those who are 
practising in the country, and at a distance from the large law libraries. The 
author, in his preface, claims to have collected and digested all the decided cases 
upon his subject, and we have reason to believe that, although there are some 
omissions, he has omitted none of importance. The table of cases prefixed to 
the first volume is, of itself, of very great value, as by the cross references the 
reader readily perceives the relative value of each case by the attention and dis- 
cussion it has received in the courts of other States. The binding, printing, and 
other mechanical parts of the book are all excellent. 


Criminal Procedure ; or, Commentaries on the Law of Pleading and Evidence, 
and the Practice in Criminal Cases. By Joni Prentiss Bisnor. Third 
edition, enlarged and rewritten. Boston: Little, Brown, & Co. 1880. 
Two volumes. 

‘‘ Tuts,” says the author in his preface, “is a new book. . . . The old book 
in its second edition, the collected mass [of new material | just described, and the 
sases published since the second edition was issued, furnished the principal memo- 
randa for the writing of this new book. . . . The second edition contained six thou- 
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sand and fifty-six cited cases. This third has sixteen thousand, one hundred and 
twenty-nine.” The mere accumulation of cases generally signifies little, but when 
they are handled as Mr. Bishop handles them, he has a right to point to their great 
number as a proof not merely of the amount of labor bestowed upon this book, 
but of the substantial additions to its value. In rewriting, Mr. Bishop has 
condensed the matter formerly used, and, notwithstanding important additions, 
has kept down the body of the work quite within its former limits; but the 
mere list of cases cited fills nearly a hundred pages more than in the second 
edition. In its present shape, this is by far the best known book to us on the 
law of criminal procedure. 

Mr. Bishop’s general method of writing law-books is very well known, — that 
he examines his cases personally with laborious and couscieutious care; that he 
seeks his material far and wide from the diverse adjudications of twoscore 
jurisdictions; that he does not content himself with recording opinions, but 
submits them to the test of reason, and, on occasion, intends, like Lord Bacon, 
“expressly to weigh down the authorities by evidence of reason, and therein 
rather to correct the law, than either to soothe a received error or by unprofitable 
subtlety which corrupteth the sense of the law to reconcile coutraricties.” Mr. 
Bishop’s eccentricities of style at first obscured his merits as an author; but the 
profession long ago grew used to overlooking certain foibles, and now fully ree- 
ognizes the great value of his text-books. He deals honestly with his readers, 
and gives them of his best, — sparing no labor in the exploration of the princi- 
ples of his subject, or in the accumulation of new material, or in the elaboration 
and careful presentation of it; nor does he fail to attend with entire assiduity to 
the details of accuracy in citation and convenience in the mechanical arrange- 
ment of his treatises. 

We have heretofore reviewed this treatise, and there is no oceasion now to go 
into any detail about it. There is, however, one novel feature in this edition 
which our readers must not overlook, viz., The Introduction. This has the 
same sort of quaint personal interest that belongs to the prefaces in some of the 
old Reports, — in Plowden, for example, or in Jenkins.} 

Mr. Bishop, in his Introduction, confides to us how he came to devote 
himself to law-writing, his methods of preparation, and his view as to the 
influence of treatises upon the growth of the law, not omitting a personal 
anecdote or so, for illustration. His remarks are enlivened by some lunges at 
those persons, if any, who write text-books ‘‘ compounded of piracies, of the 
results of raids through the reports by boys, and of a little labor by an ostensi- 
ble and perhaps eminent authority ; at teachers of law who have not even learned 
it,” — thus: ‘‘ Were I not restrained by the plan of this introduction, which is sim- 
ply to state my own methods, combating no ideas of others, I should deny that 
what is not in a dish can, by any person, be poured therefrom. And I should 
contend that putting a thing into dish A does not add to the contents of dish 


1 When he tells us in 1661 (in the translation of his Latin): “ Amidst the sound 
of Drums and Trumpets, surrounded with an odious Multitude of Barbarians, broken 
with old Age and Confinement in Prisons, where my Fellow Subjects grown wild 
with Rage detained me for fifteen Years together, I bestowed many watchful Hours 
upon this Performance.” 
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B;” and then a thrust at “ judges exceptional in kindness [who] have come to 
the relief of the erring author by publishing from the bench his views as their 
own, and east over him their protecting mantle by withholding all mention of his 
name or works; deeming, perhaps wisely, that he will be compelled to refer to 
their decisions in future editions, wherefore the views will be attributed to them, 
and his errings will be forgotten.” 

But the main feature of the ‘ Introduction” is Mr. Bishop’s comparison of 
‘‘ eodifying and improving the law by text-books.” He disapproves of codifica- 
tion, intimating that it belongs to periods of national “ decline and death.” 
* But,” he adds, ‘‘as I long ago believed, and claim now to have demonstrated, 
text-books written on the plan above detailed, by competent men, . . . may sim- 
plify the law, . . . diminish litigation, . . . produce uniformity of opinion and 
decision in the courts, . . . augment, not diminish, the usefulness of legal studies 
as an educator. . . . The reader will not expect me further to show this in the 
present brief space, but only to tell him where the demonstration can be found. 
Let him then carefully examine the books on marriage and divorce, and the 
decisions of our courts as they were before the present author wrote. He will 
learn that there has never been a legal subject upon which our tribunals have 
been in so much confusion and conflict. He will see that my book consisted 
[&c.]. . . Let him then follow down the decisions of our courts to the present 
time. He will find that as often as the views of the book were seen and under- 
stood, they were adopted by the courts; and that not only is this the rule, but to 
it there is no exception. . . . The result disclosed will be that, to-day, the law 
of our courts on marriage and divorce is more harmonious than on any other 
topic. Most, and perhaps all, of the few differences remaining would have been 
avoided had the book been looked into. A like progress will be manifest to him 
who examines in the same way the criminal law. But as these books have not 
been so long before the public, . . . the results have as yet travelled less far. 
And herein is the reason why the plan and its purposes could not be disclosed at 
an early period. The undertaking would have been deemed fit only for eminence 
and consummate abilities. I could not have explained that it was otherwise, and 
my utterances would have recoiled to my injury. But the demonstration being 
now complete, the case is different.” 

These are remarkable statements, in more aspects than one. What we wish 
to mark in them is the indication here given, and it is probably not overstated, 
of the immense influence in this country of the text-writers in giving shape to 
the law. In England this influence is slower and perhaps not so great, but it is 
no less certain; witness the light which broke from that admirable text-book, 
Blackburn on Sale, upon the English bench, — with extreme slowness indeed, but 
surely and at last fully. As an argument against codification, however, the fact 
thus indicated seems gravely defective. Not to speak of other objections to this 
way of amending the law, two things are obvious which materially qualify one’s 
satisfaction at observing the influence of text-books. First, poor books as well 
as good ones have this effect. We could name a treatise or two which Mr. 
Bishop would be swift to denounce as unworthy, and yet they have to-day a 
great influence in shaping the law. The second thing is this: good treatises are 
not perfect, and, unhappily, the less perfect parts of them seem to be about as 
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potent as any other. ‘Greenleaf on Evidence” has much to answer for in fix- 
ing and perpetuating error, and, what is worse than error, confusion. Excel- 
lent as is the general influence of Mr. Bishop’s labors in the particular now 
under consideration, it has not, in our judgment, been altogether good: for ex- 
ample, certain loose but widely prevalent notions about the defence of ‘ former 
jeopardy ” have had a great impulse from him. Admitting then the great 
influence of text-books in moulding the law, we cannot think it a substitute 
for codification. Codification is made a bugbear by talking about it without 
defining it. It may be regarded as only a more complete and systematic form 
of legislation, not, in any respect, essentially different from ordinary legisla- 
tion. To codify the criminal law to-day, if it were well done, would be to 
reduce it by legislation to that shape which would seem to the best criminal 
lawyers of the time (and in this company we should name no one 80 svon as 
Mr. Bishop himself) the most accurate and desirable shape. In this country, 
of course, it could only be done, in any one case, for a single jurisdiction. 


The French Code of Commerce, and most Usual Commercial Laws. With a 
Theoretical and Practical Commentary, and a Compendium of the Judicial 
Organization and of the Course of Procedure before the Tribunals of Com- 
merce, together with the Text of the Law, the most Recent Decisions of the 
Courts, and a Glossary of French Judicial Tetns. By Leopotp Gorranp, 
Licencié en Droit, Avoué au Tribunal Civil du Departement de la Seine. 
London: Stevens & Sons, 119 Chancery Lane. New York: Baker, Voor- 
his, & Co., 66 Nassau Street. Paris: Marchal, Billard, et C*., 27 Place 
Dauphine. 1880. pp. 842. 

Sucu is the title, set forth at length, of a useful volume containing a literal 
translation of the French Code of Commerce, and a commentary upon it, with 
occasional references to the decisions of the French courts. Prefixed to the 
volume are some chapters giving an instructive statement as to the constitu- 
tion of the French courts, and the procedure in the Tribunals of Commerce. 
And a glossary is appended, with an explanation of a large number of phrases 
that have no exact equivalent in English. The author says in his preface: 
“ My object in writing this book has been to put at the disposal of the legal 
profession in England and America a practical treatise on French commer- 
cial law. . . . A similar work upon English law has been written for French- 
men by, Mr. Rand-Bailey, and the value it has been to myself, in such cases 
as involved questions of English jurisprudence, inspired me with the desire 
to offer similar advantages to the Anglo-Saxon public. . . . The work com- 
prises the following subjects: Companies, Stock-brokers, Cheques, Loans and 
Pledges, Bonded Warehouses, Bills of Exchange, Stamp Duties, Maritime 
Law, Common Carriers, Agency, Bankruptey, Trade-marks and Patterns, and 
Patents.” 

This book, prepared by M. Goirand, a competent Paris solicitor, will be found 
an accurate guide to the rules of commercial law as administered in France. 
Cases in this country are probably increasing now-a-days in which questions 
of French law are directly involved. But the principal interest which this 
volume will have for the legal profession here will be found in the easy oppor- 
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tunity which it affords for a comparison of French commercial law with our 
own. Many new and difficult questions in mercantile law are constantly aris- 
ing, in which assistance may be derived from such a comparison. The writer of 
this notice has already observed in this volume a reference to important French 
decisions, before unknown to him, upon a novel question now agitated here, and 
probably soon to come into litigation. The careful student of our own system of 
commercial law will find great advantage in turning occasionally to the pages 
of such a book as this. It has been said that the man who knows only one 
thing knows nothing; and it is true that the man who knows not the law of 
some other country, can never thoroughly know that.of his own. 
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REVIEW OF THE MONTH. 


GENERAL NOTES. 


Otto’s Reports of the Decisions of the Supreme Court are, in general, so 
excellent and so much superior to any other reports of that court, that it may seem 
ungracious to find in them any fault whatever. But in another view of the mat- 
ter, this very fact makes it easier and more encouraging to point out any defects 
or omissions in them that one may discover. We therefore venture to call at- 
tention to the omission in these reports of tables of cases cited by the court. Such 
tables have long been recognized to be of great service in tracing leading cases, 
and in finding whether they have been followed in later decisions. The reports 
of our highest court of judicature require such a table before all others; for it is 
more important to know and to be able to find out readily what this court has 
said of prior cases, than it is to know what any other court has said of them. If 
a table of cases cited is worth the space it occupies in the reports of the State 
courts, — and it is generally conceded that it is of such value, — such a table may 
well be regarded as indispensable in the reports of the Supreme Court. We know 
that some good lawyers are much disturbed at its omission in these reports. 
While upon the subject of the reports of the Supreme Court, we cannot for- 
bear to say that it is a matter of great interest and importance to the profession 
that Judge Miller should continue his republication of these reports down to the 
commencement of Otto’s reports. To find out what there is in Wallace’s reports, 
one must read them through ; for the index is so miserable, that no reliance can be 
placed upon it. This statement is not theoretical, but is founded upon experience. 
Thus, to find out what decisions these reports contain upon certain points of 
railroad law, we have found the only certain method to be to turn over the leaves 
of the volumes and see what is the subject of each case. A method requiring 
less labor, but less certain in result, we have found to be, to examine every case 
in the table of cases decided to which a railroad was a party. In a republication, 
these report's would fill only a few volumes, after omitting from them much of the 
useless rubbish put in by the reporter. 
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The subject of “Bxorbitant Charges and Costs in Bankruptcy Proceed- 
ings” is not without interest in this country. In the recent case of Snell, Ex parte, 
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in England, it appeared that a liquidation petition was filed in 1873. At the first 
meeting two trustees were appointed, and also a committee of inspection, who 
were authorized to fix the remuneration of the trustees. The debts amounted to 
£5,000, and the assets to about £2,100. A dividend was paid in 1874, but the 
liquidation was not closed till 1879. The committee of inspection voted from 
time to time £586 for the remuneration of the trustees, who actually received 
£388; and the solicitor’s costs amounted to about £600. The accounts contain- 
ing these charges were duly passed at a general meeting of creditors. Applica- 
tion was made by certain creditors for a further dividend, and Lord Justice 
James was of opinion that there were assets in the hands of the trustees, unless 
the enormous sums which had been deducted under the name of costs and remu- 
neration had been properly deducted. It was urged that the charges were usual ; 
but the Justice was of opinion that it was ‘‘ monstrous” that for a little estate, 
where there was only stock-in-trade to be sold, book-debts to be received, and 
some mortgaged property to be realized, there should be charged for the realiza- 
tion of these things, and the payment of a dividend amounting to about £600, 
a sum of nearly £1,200. He could only call it ‘‘ plunder of the estate.” With 
reference to the claim that the payments had been sanctioned by the committee of 
inspection, and by a general meeting of the creditors summoned to audit the 
trustee’s accounts, he declared that there was no pretence for saying that the 
thing had been honestly investigated. “It was a mere sham as regarded investi- 
gation.” Condensed from The Law Times for May 8, 1880. 


“The Cost of Litigation” is a subject which occupies a prominent place in 
The Law Times for May 22, 1880. In a leading article it is declared : — 


“ There is at present a strong feeling prevailing, that the costliness of litigation 
is out of all proportion to the benefits derived from it, and that it is better to suffer 
loss and wrong than have recourse to courts of law for the settlement of disputes. 
This is not a modern sentiment. The rapacity of lawyers has been the theme of 
novelists and philosophers for generations. The expense and delay of proceedings 
in courts of law and equity have furnished subjects for many pathetic and amusing 
pages of our literature. But up to a very recent period the public remained indif- 
ferent. The evils of litigation were regarded as necessary evils, affecting the indi- 
viduals concerned, but of no national concern or importance. Of recent years this 
way of looking at the matter has given ground before the conviction that there is a 
way of avoiding the costs and vexations inflicted by the ordinary process of legal 
proceedings.” 


The main sources of this evil are considered; and it is declared that while 
so much has been heard of late about costs in bankruptey proceedings, and the 
peculations and dishonesties of trustees, the abuses of the bankruptcy system of 
administration do not exceed those of the administration of the estates of insol- 
vent companies. Liquidators and trustees are almost entirely uncontrolled in 
instituting and carrying on litigation for the so-called benefit of the estate. 
Costs go almost unchecked. ‘Much of this litigation never comes before the 
public eye, but the expense runs up with a rapidity which is simply amazing. 
Ultimately, the expenditure is brought home to the creditors, and they become 
impressed with the conviction that law is a terrible and a costly thing.” 
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But the delays, vexations, and costs which are disgusting the public are those 
that arise in the course of ordinary litigation. Elsewhere, in the same num- 
ber of The Law Times, is printed a report of the proceedings of the Manchester 
Chamber of Commerce, the object of which was to inaugurate some private tribu- 
nal similar to the French Tribunals of Commerce, but independent of all State 
control, —a court, in short, of private arbitration. The tribunal is to be com- 
posed of a number of mercantile men willing to act as judges. Upon legal 
questions it is suggested that lawyers be consulted, and that their opinion be 
binding ; but no solicitors or counsel are to be allowed to practise before the 
arbitrators, whose award is to be final. Submission to the tribunal is to be 
entirely voluntary. 


“ This plan has been approved by a body of influential Manchester men. Will it 
work? If this arbitration were compulsory, with a right of appeal, we believe it 
would. But submission to the tribunal being entirely voluntary, and men of business 
being suspicious, we do not see why it should be more readily resorted to than any 
private mode of arbitration which is now adopted without any machinery such as is 
suggested at Manchester. ... We do not think the particular prospect a good 
one. We do think that the prospect of arbitration is one which will more and more 
commend itself to the public mind, unless something is done to reduce the cost and 
delay of litigation in the courts of law. Lawyers, we believe, are beginning to rec- 
ognize the fact that litigation is declining. They are slowly realizing the fact that 
commercial causes are the exception rather than the rule, even in the city of London. 
Our courts are mainly exercised with proceedings for libel, civil and criminal. . . . 
Let lawyers look to it before it is too late. There are those who think an extension 
of county court jurisdiction would solve the problem and provide cheap, expeditious, 
and righteous decisions. We are not of those. It is by the improvement of proceed- 
ings in the high court, by the control by the courts of irresponsible litigants, by the 
abolition of intermediate courts, by the limitation of interlocutory proceedings and 
appeals, and by the restriction in the number of lawyers, and a more sensible and 
rational system of remuneration for their services, and, lastly, by the discouragement 
by solicitors of preposterous payments to counsel, that confidence can be given to 
the public, and ruin no longer be considered synonymous with an action at law.” 


Tt is much to be feared that many of these statements and comments are appli- 
cable in some parts of this country. 


“The Utility of a Written Retainer” was illustrated in a recent case in 
England. The action was brought against a solicitor to recover documents in his 
possession. He claimed a lien upon them for work done by him as solicitor for 
the plaintiffs, while they denied that they had instructed the solicitor to act for 
them. It appeared that the solicitor was conducting a prosecution against a 
person upon a charge of fraud, and that this person was indebted to the plaintiffs. 
The latter gave the solicitor information for the purposes of the prosecution he 
was then conducting ; but the solicitor insisted that he was, at the time of re- 
ceiving this information, instructed to prosecute the accused in respect of a fraud 
alleged to have been committed upon the plaintiffs. The solicitor also called 
upon the plaintiffs, and received from them certain documents which went to 
show the guilt of the accused, and gave an undertaking to return them. The 
judge left it to the jury to say whether the solicitor had been instructed by the 

. Plaintiffs, or whether he was in effect attempting to make business. The jury 


awe 
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found for the plaintiffs. Thornton vy. Garrod. The Law Times, for May 8, 1880, 
quoting further from the Master of the Rolls in Re Snell, L. R. 5 Ch. D. 815: ~ 


“ Where the client’s special instructions are required, so that the general retainer 
of the solicitor does not cover the work done, and the solicitor swears to the special 
instructions, which were verbal only, and the client denies, and there is no further 
evidence, then according to the rules laid down by my predecessor, and constantly 
acted upon during the whole course of his judicial career, the solicitor cannot ask 
the court to establish the case against the client, it being simply oath against oath, 
and nothing more. It is the duty of the solicitor to take instructions in writing.” 


“The Legal Effect of Sunday ” is further considered by Mr. Angelo T. Freedley 
in the May number of the American Law Register, the article commenced in the 
April number being concluded. It is said that in England, prior to the statute 
of Charles, it does not appear that any agreement was ever avoided by reason of 
being made on this day. In this country, the various statutory provisions upon 
the subject are different in effect ; but, generally, it may be said that the effect of 
them is only to avoid executory agreements, leaving undisturbed those that are 
fully executed. Thus, while no action can be maintained on a promise of mar- 
riage made on Sunday, yet if the marriage itself take place on that day, it is valid; 
though in this ease motives of public policy might be a sufficient ground for 
holding the marriage valid. Few acts done upon Sunday are void, and agree- 
ments upon Sunday are never wholly void. ‘‘ No liability may arise from their 
breach, but when executed they are universally recognized as operative to transfer 
title, or retain possession both as against third persons and the grantor him- 
self. Hence they are not invalid to all intents, and cannot correctly be said to 
be void.” 


“Sabbath Breaking” is considered in the Albany Law Journal for May 29, 
1880, in the light of several recent cases upon the subject: one in Tennessee, 
that keeping open a barber’s shop on Sunday is not indictable either as a nui- 
sance or a misdemeanor; a Pennsylvania case, that the business of a barber in 
shaving his customers on Sunday morning is ‘ worldly employment,” and not 
“a work of necessity or charity ;” a case in the House of Lords in 1837, hold- 
ing that an apprentice to a barber could not be required to attend his master’s 
shop on Sundays, — Lord Wynford saying: “ It is not necessary that people should 
be shaved on Sunday in a public shop; it was not an act’ of mercy, —it was 
clearly an act of handicraft.” 

It would seem, therefore, that if the barbers should read all these decisions 
attentively, they might think it best not to keep their shops open on Sundays. 

The late Scottish case about washing a doctor's gig on Sunday is stated. 
Then comes a Pennsylvania decision, that driving an omnibus on Sunday is a 
worldly employment, and therefore unlawful; another Pennsylvania decision, that 
a domestic servant may lawfully drive his employer’s family to church in his 
employer’s private conveyance on Sunday; and a Massachusetts decision, that 
a man is justified in using his horse and carriage to bring a maid-servant to his 
house on the morning of the Lord’s day, that she may prepare needful food for his 
family, — the servant having, without fault on her part, been prevented from re- 
turning on Saturday night. . 
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The comment these decisions justify is, that the Sunday laws in their present 
form are absurd, and need to be reformed to something more in keeping with 
the nineteenth century. 


“Contracts of Married Women” are considered by J. F. Kelly, Esq., in the 
leading article of the Central Law Journal for May 14, 1880, with special refer- 
ence to the late decision of the Supreme Court of Ohio in Wilkams y. Urmston. 
The distinction taken between debts of the wife evidenced by writing and debts 
based on verbal contracts, that in verbal contracts of the wife no intention ean 
be implied that she intended to charge her separate estate, while her intention to 
charge her estate may be implied from her contract in writing, is dissented from ; 
and approval is expressed of the modern English cases which repudiate this dis- 
tinction. This distinction was at one time taken in the English courts; but in 
recent cases they have swung back to the doctrine of the earlier cases, that the 
separate estate is liable for all a married woman’s debts, whether written or ver- 
bal, on the broad ground that this liability is incident to ownership. 

The subject is further continued in the next following number of the Journal, 
that for May 21, and the doctrine of the courts of several of the States determined 
and commented upon. 


“The Liability of a Corporation for illegally issuing Stock” without 
requiring the surrender of the old certificate was considered by the Supreme Court 
of Texas in Strange v. Houston d& Texas Cent. R. R. Co., reported in 3 Tex. L. 


J. 613, for June 2, 1880. The corporation was held liable for the damage done 
the stockholder by such transfer of his stock. In another case decided by the 
same court and reported in the same journal, the effect of so issuing a cer- 
tificate of stock is considered as regards the title of the person to whom it is 
issued; and it is held that a bona fide purchaser taking a certificate so issued 
acquires a good title to the stock. Baker v. Wasson. 


“Stoppage in Transitu.” The effect of a resale by the vendee, involving 
some nice questions, is considered in The Law Times for May 8, 1880. 


“Delivery and Warehousing of Goods by Carriers” is the subject of a 
leading article in The Irish Law Times and Solicitors’ Journal, for May 22, 1820, 
in which American cases hold as prominent a place as do British cases. Indeed, 
the writer says: ‘‘The American cases to which we have referred, involving 
points of greater nicety and novelty, are more interesting and instructive.” 


“Recent Trade-mark and Copyright Cases” are reviewed in The Albany 
Law Journal for June 5, 1880; and in the same number is printed the recent 
decision of the Supreme Court in Amoskeag Manufacturing Co. v. Trainer, that 
a manufacturer has no right to the exclusive use as a trade-mark of letters of the 
alphabet to denote the quality of his goods. Letters so used, having no relation 
to the origin or ownership of the goods, are incapable of exclusive appropriation, 
but are open to use by any one. 
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UNITED STATES SUPREME COURT. 


Constitutional Law. — Habeas Corpus. — Election Laws. — Jurisdiction. 
— The jurisdiction of this court by habeas corpus, when not restrained by some 
special law, extends generally to imprisonment by inferior tribunals of the United 
States which have no jurisdiction of the cause, or whose proceedings are otherwise 
void and not merely erroneous; and such a case occurs when the proceedings are 
had under an unconstitutional act. 

But when the court below has jurisdiction of the cause, and the matter charged 
is indictable under a constitutional law, any errors committed by the inferior court 
can only be reviewed by writ of error. 

Where personal liberty is concerned, the judgment of an inferior court affecting it 
is not so conclusive but that the question of its authority to try and imprison the 
party may be reviewed on habeas corpus by a superior court or judge having power 
to award the writ. 

Certain judges of election in the city of Baltimore, appointed under State laws, 
were convicted in the Circuit Court of the United States, under sections 5515 and 
5522 of the Revised Statutes of the United States, for interfering with and resisting 
the supervisors of election and deputy marshals of the United States in the per- 
formance of their duty at an election of representatives to Congress, under sections 
2016, 2017, 2021, 2022, title xxvi. of the Revised Statutes. Held, that the question 
of the constitutionality of said laws is good ground for this court to issue a writ of 
habeas corpus to inquire into the legality of the imprisonment under such conviction ; 
and if the laws are determined to be unconstitutional, the prisoners should be dis- 
charged. 

Congress had power by the Constitution to pass the sections referred to, viz. 
section 5515 of the Revised Statutes, which makes it a penal offence against the 
United States for any officer of election, at an election held for a representative in 
Congress, to neglect to perform, or to violate, any duty in regard to such election, 
whether required by a law of the State or of the United States, or knowingly to do 
any act unauthorized by any such law, with intent to affect such election, or to make 
a fraudulent certificate of the result, &c.; and section 5522, which makes it a penal 
offence for any officer or other person, with or without process, to obstruct, hinder, 
bribe, or interfere with a supervisor of election, or marshal, or deputy marshal, in 
the performance of any duty required of them by any law of the United States, or 
to prevent their free attendance at the places of registration or election, &c. ; also, 
sections 2011, 2012, 2016, 2017, 2021, 2022, title xxvi., of the Revised Statutes, 
which authorize the circuit courts to appoint supervisors of such elections, and the 
marshal to appoint special deputies to aid and assist them, and which prescribe the 
duties of such supervisors and deputy marshals; these being the laws provided by 
Congress in the Enforcement Act of May 31, 1870, and the supplement thereto. of 
Feb. 28, 1871, for supervising the elections of representatives, and for preventing 
frauds therein. 

The circuit courts have jurisdiction of indictments under these laws, and a con- 
viction and sentence in pursuance thereof is lawful cause of imprisonment, from 
which this court has no power to relieve on habeas corpus. 
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In making regulations for the election of representatives, it is not necessary that 
Congress should assume entire and exclusive control thereof. By virtue of that 
clause of the Constitution which declares that “the times, places, and manner of 
holding elections for senators and representatives shall be prescribed in each State 
by the legislature thereof; but the Congress may at ary time, by law, make or alter 
such regulations, except as to the place of choosing senators,” Congress has a super- 
visory power over the subject, and may either make entirely new regulations or add 
to, alter, or modify the regulations made by the State. 

In the exercise of such supervisory power, Congress may impose new duties on 
the officers of election, or additional penalties for breach of duty, or for the perpe- 
tration of fraud ; or provide for the attendance of officers to prevent frauds, and see 
that the elections are legally and fairly conducted. 

The exercise of such power can properly cause no collision of regulations or juris- 
diction, because the authority of Congress over the subject is paramount, and any 
regulations it may make necessarily supersede inconsistent regulations of the State. 
This is involved in the power to “ make or alter.” 

There is nothing in the relation of the State and national sovereignties to preclude 
the co-operation of both in the matter of elections of representatives. If both were 
equal in authority over the subject, collisions of jurisdiction might ensue ; but the 
authority of the national government being paramount, collisions can only occur 
from unfounded jealousy of such authority. 

Congress had power by the Constitution to vest in the circuit courts the appoint- 
ment of supervisors of election. It is expressly declared that “ Congress may by 
law vest the appointment of such inferior officers, as they think proper, in the Pres- 
ident alone, in the courts of law, or in the heads of departments.” Whilst, as a 
question of propriety, the appointment of officers whose duties appertain to one 
department ought not to be lodged in another, the matter is nevertheless left to the 
discretion of Congress. 

The provision which authorizes the deputy marshals to keep the peace at the 
elections is not unconstitutional. The national government has the right to use 
physical foree in any part of the United States to compel obedience to its laws and 
to carry into execution the powers conferred upon it by the Constitution. 

The concurrent jurisdiction of the national government with that of the States, 
which it has in the exercise of its powers of sovereignty in every part of the United 
States, is distinct from that exclusive jurisdiction which it has by the Constitution 
in ‘Le District of Columbia, and in those places acquired for the erection of forts, 
magazines, arsenals, &c. 

The provisions adopted for compelling the State officers of election to observe the 
State laws regulating elections of representatives, not altered by Congress, are 
within the supervisory powers of Congress over such elections. The duties to be 
performed in this behalf are owed to the United States as well as to the State; and 
their violation is an offence against the United States, which Congress may rightfully 
inhibit and punish. This necessarily follows from the direct interest which the’ 
national government has in the due election of its representatives, and from the 
power which the Constitution gives to Congress over this particular subject. Ex 
parte Albert Siebold et al. October Term, 1879. 

Opinion in printed pamphlet, Docket No. 7 (original). Opinion also in Washing- 
ton Law Reporter, March 15, 1880. A dissenting opinion by Fieip J., concurred in 
by Currrorp, J., is printed in a separate pamphlet. 


Constitutional Law. — Civil Rights. — Mixed Juries. — Mandamus. — 
The object of section 641 of the Revised Statutes, which provides for the removal 
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into the Federal court of any civil suit or prosecution, “ commenced in any State 
court, for any cause whatsoever, against any person who is denied or cannot enforce 
in the judicial tribunals of the State, or in the part of the State where such suit or 
prosecution is pending, any right secured to him by any law providing for the equal 
civil rights of citizens of the United States,” &c., in connection with the Constitution 
which authorized the statutes on this subject, was to place the colored race, in respect 
of civil rights, upon a level with whites. They made the rights and responsibilities, 
civil and criminal, of the two races, exactly the same. 

The prohibitions of the Fourteenth Amendment have reference to State action ex- 
clusively, and not to any action of private individuals. It is the State which is pro- 
hibited from denying to any person within its jurisdiction the equal protection of the 
laws, and, consequently, the statutes partially enumerating what civil rights colored 
men shall enjoy equally with white persons, founded as they are upon the amendment, 
are intended for protection against State infringement of those rights. Section 641 
was also intended for their protection against State action, and against that alone. 

A State may act through different agencies, either by its legislative, its executive, 
or its judicial authorities, and the prohibitions of the amendment extend to all actions 
of the State denying equal protection of the laws, whether it be action by one of 
these agencies or by another. Congress, by virtue of the fifth section of the Four- 
teenth Amendment, may enforce the prohibitions whenever they are disregarded by 
either the legislative, the executive, or the judicial department of the State. The 
mode of enforcement is left to its discretion. It may secure the right, that is, en- 
force its recognition, by removing the case from a State court, in which it is denied, 
into a Federal court, where it will be acknowledged. But the Fourteenth Amend- 
ment is broader than the statute which authorizes the removal. Section 641 does not 
apply to all cases in which equal protection of the laws may be denied to a defendant. 
The removal authorized by the statute is a removal before trial or final hearing. But 
the violation of the constitutional prohibition, when made by the judicial action of a 
State, may be, and generally will be, after the trial or final hearing has commenced. 
It is during the trial or final hearing the defendant is denied equality of legal pro- 
tection, and not until then. Nor can he know until then that the equal protection of 
the laws will not be extended to him. Certainly not until then can he affirm that 
it is denied. To such a case, that is, to judicial infractions of the constitutional 
amendment, made after the trial has commenced, section 641 has no applicability. 
It was not intended to reach such cases. They were left to the revisory power of 
this court. 

Therefore, the denial or inability to enforce in the judicial tribunals of a State 
rights secured to a defendant by any law providing for the equal civil rights of all 
persons citizens of the United States, of which section 641 speaks, is primarily, if 
not exclusively, a denial of such rights, or an inability to enforce them, resulting 
from the Constitution or laws of the State, rather than a denial made manifest at the 
trial of the case. In other words, the statute has reference to a legislative denial, or 
an inability resulting from it. By express requirement of the statute, the party 
must set forth, under oath, the facts upon which he bases his claim to have his case 
removed, not merely his belief that he cannot enforce his rights at a subsequent 
stage of the proceedings. But, in the absence of constitutional or legislative impedi- 
ment, he cannot swear before his case comes to trial that his enjoyment of his civil 
rights is denied to him. 

The Constitution and laws of Virginia do not exclude colored citizens from service 
on juries. The petition for removal did not present a case for removal under the 
641st section. 
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The defendant in this case moved in the State court that the venire be so modified 
that one-third or some portion of the jury should be composed of his own race. The 
denial of that motion was not a denial of a right secured to him by any law providing 
for the equal civil rights of citizens of the United States, or by any statute, or by the 
Fourteenth Amendment. A mixed jury in a particular case is not essential to the 
equal protection of the laws. It is a right to which any colored man is entitled, that, in 
the selection of jurors to pass upon his life, liberty, or property, there shall be no ex- 
clusion of his race, and no discrimination against them, because of his color. But 
that is a different thing from that which was claimed, as of right, and denied in the 
State court; viz., a right to have the jury composed in part of colored men. 

A mandamus does not lie to control judicial discretion, except when that discre- 
tion has been abused. But it may be used as a remedy where the case is outside of 
that discretion, and outside the jurisdiction of the court or officer to which or to whom 
the writ is directed. One of its peculiar and more common uses is to restrain in- 
ferior courts and keep them within their lawful bounds. x parte, in the Matter of the 
Commonwealth of Virginia, Petitioner. October Term, 1879. Opinion in Washingt 
Law Reporter, March 29, 1880. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


CALIFORNIA, 


Constitution.— Removal of Bodies.— Wong Yung Quy was convicted of 
transgressing what is called the “ Hicks Act,” namely, an act to prevent the removal 
of human remains, except under certain restrictions. The case-came before Judge 
Sawyer, of the United States Circuit Court, and Judge Horrman, of the United States 
District Court. Both judges held the act to be perfectly constitutional, interfering 


in no manner with the Burlingame treaty or the national Constitution. The pay- 
ment of ten dollars upon the removal of each and every body is demanded of all alike, 
and is not such an exorbitant fine as to justify the conclusion that it was aimed 
directly or at all at the Chinese in particular, whose religion unfortunately compels 
the removal of their dead to China, but is rather intended as a sanitary measure. 
The prisoner must be remanded. Lx parte Wong Yung Quy. On habeas corpus. 
United States Circuit Court. — San Francisco Chronicle, San Francisco, May 25, 1880. 


ILLINOIS. 


Common Carrier. — Limitation of Liability. — Refusal to disclose Value 
of Goods. — A statute of the State of Illinois which prohibits a common carrier from 
limiting its common-law liability does not prevent such carrier from limiting its 
liability where the shipper refuses to inform the carrier of the value of the goods at 
the time they were shipped. Mather vy. American Express Co. Circuit Court, North- 
ern District of Illinois, 1880.— 2 Federal Reporter, 49, May 11, 1880. 


Admiralty. —Jurisdiction.— Storage of Sails.— The storage of sails, when 
stripped from the vessel, is not a service pertaining to her navigation, and a claim for 
such storage is not a subject of admiralty jurisdiction, either by proceedings in rem 
or in personam. Hubbard v. Roach. Circuit Court, Northern District of Illinois, 1880. 
—2 Federal Reporter, 393, May 25, 1880. 


INDIANA. 


Pledge.— Warehouse Receipt. — Possession, actual or constructive, is essen- 
tial to the validity of a pledge as against creditors and other third persons. A private 
VOL. I. —N. 8. 34 
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warehouseman having issued receipts for his own property, in his own warehouse, 
and delivered them as security for his indebtedness, it was held that the person taking 
such receipts acquired no title to the property described as against other creditors, 
and in bankruptcy proceedings was not entitled to any preference. It did not ap- 
pear that the bankrupt used his warehouse as a warehouse under the statute, in any 
other way than for the purpose specially intended by the bankrupt. It did not appear 
that the property of any other person than that of the bankrupt was stored in the 
warehouse. The case was one, therefore, where the bankrupt, having purchased 
and taken possession of property, stored it in his warehouse, for which a permit 
under the statute had been obtained, and issued receipts for the same, and trans- 
ferred them, through a third person to whom they were issued, to the bank as eol- 
lateral security for the loan made. There was consequently no pledge, for there was 
no delivery of possession. “ Neither was there any valid mortgage of the property, 
because there was no possession in the mortgagee, nor was there, in fact, any written 
mortgage. If the receipts, and the circumstances connected with them, constituted 
a mortgage, then it was not recorded, as required by the statute of Indiana.” Cases 
cited, Gibson v. Stevens, 8 How. 384; Gibson v. Chillicothe Bank, 11 Ohio St. 311; Yenni 
vy. McNamee, 45 N. Y. 614; Shepardson v. Green, 21 Wis. 539. 

It was claimed that the assignee took no greater rights than the bankrupt had, and 
that this contract, being valid between the parties, was valid against the assignee. 
But the court declared that the rule did not apply to cases of this kind ; but that the 
assignee had the right of a judgment creditor, where the mortgage or pledge is 
invalid in consequence of wanting any element requisite under the law or under the 
statute. Adams v. Merchants’ National Bank. Circuit Court, District of Indiana, 
April, 1880.—2 Federal Reporter, 174, May 18, 1880. 


KANSAS. 


Mortgage. — To a suit for the foreclosure of a mortgage, duress in the execution 
of itis no defence against an assignee for value and without notice of the mortgage 


and mortgage note. Beals y. Neddo. Circuit Court, District of Kansas. February, 
1880. — 2 Federal Reporter, 41, May 11, 1880. 


UNITED STATES COURTS. 


MASSACHUSETTS. 


Jurisdiction.— The High Seas.— The defendant was indicted under section 
5356 Revised Statutes for larceny on the high seas. The offence was committed on 
board an American vessel, lying at anchor in the outer roads of Buenos Ayres, 
South America, about five miles off shore. It appeared in evidence that Buenos 
Ayres lies upon the Rio de la Plata, nearly two hundred miles from the open sea. 
Opposite that city the Plata is from twenty to thirty miles wide, and increases in width 
to thesea. The opposite shores are rarely discernible, except in the clearest weather. 
There was some evidence of a slight ebb and flow of the tide in front of the city; 
but except when violent east winds blow in from the ocean, there is in that locality 
a perceptible and constant current of fresh water seaward. This fresh water is sup- 
plied by two great rivers, the Uruguay and the Parana, which drain immense regions 
of country, and unite to form the Rio de la Plata some distance above Buenos Ayres. 
Between Buenos Ayres and the open ocean the water is not of great or uniform 
depth, and there are numerous bars and shoals. Vessels which are strangers to the 
locality take pilots when entering the Plata. 


Upon this evidence the defendant asked fora ruling that the court had no jurisdic- 
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tion of the offence. The government contended that the Plata was merely an im- 
mense gulf or bay of the ocean, and differed in no respect from other gulfs and bays, 
except in respect to its4resh water, which could not ehange its character. 

Netson, J., after taking the matter under advisement and consulting with Low- 
ELL, J., ordered a verdict for the defendant, on the ground that the locus proved was 
not on the high seas, as alleged in the indictment, remarking that the Plata was not 
only called, but had every characteristic of a river, except its width, which could not 
change its character. Even if the Plata could be considered a gulf or arm of the 
sea, it was very doubtful whether it could be alleged as the high seas, that term 
being used in the criminal statutes of the United States in its popular sense as 
synonymous with the open ocean. Circuit Court. June 2, 1880.— United States, 
by Indictment, v. Ross. No. 431. 


Admiralty. — Exception in Bill of Lading.— Unseaworthiness. — Estop- 
pel. — Libel in rem against a vessel and freight, for failure to deliver goods accord- 
ing to the terms of a bill of lading. The bill of lading stipulated for the delivery of 
five hundred hogsheads of sugar in like good order and condition as when received, 
the dangers of the sea only excepted. On the voyage the vessel sprung a leak, 
which was not discovered till seven and a half feet of water had accumulated in the 
hold, although the after-pumps were regularly tried or sounded once in four hours. 
Had it been discovered in season, the vessel could easily have been kept clear by 
pumping, and the cargo would have suffered no damage. The failure to discover 
the leak in season to prevent damage arose from the fact that the limber-holes were 
stopped with coal, which had accumulated on a former voyage and had not been 
cleared out. The stoppage of the limber-holes prevented the water which entered 
by the leak from reaching the pumps, and thus prevented its discovery until after 
the damage had been done. 

The condition of the limber-holes was held, by NEtson, J., to constitute unsea- 
worthiness, and render the vessel liable for the damage. 

Held, also, that payment of the loss by the underwriters was not an admission 
by them that the loss was not caused by unseaworthiness, and did not prevent the 
maintenance of the case for their benefit. Standard Sugar Refinery v. The Schooner 
Centennial. District Court. Decided May 8, 1880. MS. opinion. Also see 2 Federal 
Reporter, 409. 


MICHIGAN. 


Admiralty. — Liability of Tug for Disaster to Tow.—A vessel being 
towed into port should follow in the wake of the tug, and all duties which nautical 
skill demands should be performed on her, and if at a critical moment she carries so 
much sail as to take her out of the control of the tug, either as to her headway or 
course, that in the opinion of experienced sailors the tug could not have prevented 
the disaster, the tug should not be held liable for resulting damage. Stretch v. Tug 
Margaret. District Court, Western District of Michigan. — The Weekly Cincinnati 
Law Bulletin, May 17, 1880. 


MINNESOTA. 


Mortgage Sale.— The creditors of a mortgagor may combine to purchase the 
mortgaged property at a foreclosure sale, and other creditors have no right to 
complain, inasmuch as they are not, by such combination, deprived of the right to 
bid at such sale. Kropholler v. St. Paul, Minneapolis, § Manitoba Ry. Co. Circuit 
Court for Minnesota, May, 1880. — 2 Federal Reporter, 302, for May 25, 1880. 
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NEW YORK. 


Suits in Equity. — Parties. — Rights of Married Women. — The plaintiff 
was a married woman, and sole owner of a patent. This suit was brought by her in 
equity for an infringement without joining her husband. The defendant claimed 
that the New York practice could not govern in equity, but that the practice of the 
English Court of Chancery governed. Bratcurorp, J., held that, under Supreme 
Court Rule 90, the practice of the High Court of Chancery in England only governed 
so far as it was consistent with local circumstances and conveniences ; that by New 
York law the plaintiff had the same right in the property as if she were a feme sole, 
she being a citizen of New York; that by sections 629, 4919, and 4921 of the Revised 
Statutes only the party in interest could sue for an infringement; that the rule of 
joining the husband was founded on the principle of unity of interest between hus- 
band and wife, and the husband’s right in the wife’s property ; that this principle 
having been changed, the practice fell. Lorillard vy. The Standard Oil Co. United 
States Circuit Court, Southern District of New York. — The Daily Register, June 4, 
1880. 


Admiralty.— Maritime Contract. — Libel against a foreign vessel on a con- 
tract made by the master with the libellant for labor and service in removing the 
ballast for the purpose of putting her in condition to receive the cargo. The 
claimant excepted, on the ground that the contract was not a maritime one, likening 
it to the contract of a stevedore. Held, Cuoarte, J., that the ballast is to be distin- 
guished from the cargo, in that it is a necessary part of the equipment of the ship, 
and that the contract was therefore a maritime one. Roberts v. The Windermere, 
United States District Court, Southern District of New York. Decided May 21, 
1880. — The Daily Register, May 22, 1880. 


PENNSYLVANIA. 

Admiralty. — Collision. — Liability for Loss. — A steam-tug making a voy- 
age down the Ohio River from Pittsburgh to Cincinnati had in tow coal belonging 
to the owner of the tug (the libellant), which he had sold deliverable at Cincinnati 
on that rise of water, and the tug was injured and disabled by a tortious and 
inexcusable collision; and as a direct result of the collision the voyage was so 
interrupted that the libellant was prevented from delivering the coal within the 
contract time, and thus lost the benefit of the sale, and, when the tug reached 
Cincinnati, was compelled to sell the coal at the then market price at an unavoid- 
able loss. Held, that such loss was chargeable upon the owners of the offending 
vessel. Nixon v. Tug George Lysle and Owners, District Court, Western District 
of Pennsylvania. Decided May, 1880.— Pittsburyh Legal Journal, Pittsburgh, Pa., 
May 12, 1880. 


Admiralty. — Practice. — Libel. — Sureties.— A person who is employed to 
repair a vessel, and is injured by it when it starts, may libel the vessel for the 
injuries done him. The sureties cannot take advantage of irregularities in the 
proceedings, by which the ship is delivered up to the claimant upon his giving 
stipulations with sureties. Todd v. The Tulchen. District Court. Decided May 24, 
1880. — The Legal Intelligencer, Philadelphia, Pa., June 4, 1880. 


Confessed Judgment. — Attorney's Commission. — Where a judgment is 
confessed for the penalty of a bond to be released upon payment of a specified 
sum of money, and also an attorney’s commission at a specified rate per centum, the 
latter, though not computed in the judgment, is a part thereof, and must be allowed 
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in the distribution of the proceeds from the judicial sale of the real estate bound by 
the lien of the judgment. An attorney’s commission of two per cent on $20,000 is a 
reasonable allowance. In re John Penney, Bankrupt. District Court, Western 
District of Pennsylvania. Filed May 24, 1880.— Pittsburgh Legal Journal, Pitts- 
burgh, Pa., June 2, 1880. 


STATE COURTS. 


CALIFORNIA. 


Railroad Company Liable for Negligence of Lessee Company. — 
Action brought to recover the value of some cattle alleged to have been run over 
by cars on the track of defendant. The facts of the case are as follows: The 
Southern Pacific Railroad had leased its track to the Central Pacifie Railroad, and 
the cars of the latter ran over and killed plaintiff's cattle, owing to the incomplete 
fencing by the owners of the track. The court say “that no case has been 
found in which it is distinctly held that a company could exempt itself from liability 
by leasing its road to another company.” The case of J/l. Central R. R. v. Kanouse, 
89 Ill. 227, says: “In the case before us, admitting that it was the duty of the first 
party to the agreement (the owners) to fence this road, that they would be liable for 
this injury had they been sued, there can be no question.” Again, in Toledo, Sc. 
R. R. v. Rumbold, 40 Ill. 148, the same court held the lessors liable, saying, that, “at 
the same time, the lessee should be held responsible for presuming to use the road 
of another unprotected and defenceless. Either company would be liable for the injury.” 
The defendant’s liability cannot be affected by the fact of the lease. Judgment 
and order denying motion for new trial affirmed. Fontaine v. Southern Pacific R. R. 
Filed April 28, 1880. — Evening Bulletin, San Francisco, May 3, 1880. 


ILLINOIS. 

Deed. — Effect of Recording as to Delivery.— Improvements by Gran- 
tee. — (Head-note.) — A deed given without consideration, and executed and re- 
corded by the grantor, but never delivered to the grantee, who knew nothing about 
it until after the death of the grantor, passed no title; and the fact that the 
acknowledgment clause stated that it was “delivered” would not prevail as against 
positive testimony to the contrary. Where in such case the property had been 
improved by a grantee claiming through such deed, — Held, that to the extent of the 
benefit he received, it was equitable to charge the same to the estate of the heir-at- 
law of the grantor. The Union M.L. I. Co. v. Campbell. Filed May 18, 1880. 
Supreme Court. — The Northwestern Reporter, 1 Illinois Supplement, 64. 


INDIANA. 


Mortgage of Equitable Interest.— An interest in land which can be sold 
and assigned can be mortgaged. An equitable interest in land can be mortgaged. 
Bibler v. Walker. Supreme Court. Decided April 23, 1880.— The Indianapolis 
Journal, April 24, 1880. 


‘Warranty Deed. — Grantee's Right to buy in Liens. — A grantee of real 
estate with covenants of warranty has a right to satisfy and extinguish all prior 
liens on the land, and this he may do with the unpaid purchase-money ; or, if none 
is owing, he may satisfy such liens out of his own means, and recover the same from 
his grantor. Dunkelbarger v. Whitehall. Supreme Court. Decided May 25, 1880, 
— The Indianapolis Journal, May 26, 1880. 
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A Bank Draft kas all the requisites of a bill of exchange, except that it is due 
on demand without grace and requires no protest. The drawee cannot be sued on 
it unless there should be an express or implied contract to pay. National Bank of 
Rockville v. Second National Bank of Lafayette. Supreme Court. Decided May 26, 
1880. — The Indianapolis Journal, May 27, 1880. 


Injunction against Taxes. — Tender. — Before an injunction against the 
collection of illegal taxes is granted, tender or payment of the portion that is legal 
must be made. Faris vy. Reynolds. Supreme Court. Decided June 2, 1880.— The 
Indianapolis Journal, June 3, 1280. 


IOWA. 


The Homestead Rights of a Husband will not be divested by his convey- 
ance of the homestead of the wife, reciting an intention to relinquish the same. 
Such deed may vest the legal title in the wife, but the homestead character still 
attaches to it, and can be divested only by a deed in the manner prescribed by 
statute. Spoon vy. Van Fossen, Filed April 23, 1880. Supreme Court.—5 North. 
western Reporter, 624. 


Divorce. — Habitual Drunkard. — Cruelty. — A man who has a fixed habit 
of drinking to excess to such a degree as to disqualify him from attending to his 
business during the principal portion of the time usually devoted to business, will 
be regarded as an habitual drunkard. There may be legal cruelty sufficient as 
ground for divorce without any actual personal violence. Conduct that endangers, 
either apparently or in fact, the physical health or safety, to a degree rendering it 
physically and mentally impracticable for the party endangered to perform the 
duties imposed by marriage, will constitute cruel and inhuman treatment. Wheeler 
v. Wheeler. Filed April 24, 1880. — 5 Northwestern Reporter, 689. 


Elevators. — Mixing Grain.— Where grain in an elevator is mixed in a 
common mass with that of other owners, and of a like grade and kind, the depositors 
become tenants in common of the mass, according to the quantity owned by each, 
with a right of severance at any time. The owner of the elevator does not acquire 
title to the wheat deposited because he may own a portion of the common mass, nor 
because the wheat in the elevator may have all been shipped out and replaced by 
other wheat. Nelson v. Brown. Filed April 26, 1880. — 5 Northwestern Reporter, 719. 
Rornrock and Beck, JJ., dissenting. 


County.— Liability for Injury from Defective Court-house. — A county 
is not liable to a private individual for damages sustained by him from the negligent 
or dangerous construction of a court-house, or negligence in failing to have its hall- 
ways lighted. Kincaid v. Hardin County. Filed April 22, 1880.— 5 Northwestern 
Reporter, 589. 


MASSACHUSETTS. 


Construction of Will.—‘“I give and bequeath unto George P. Metcalf, in 
trust and confidence, however, one hundred shares of the stock of the Pittsburg, 
Fort Wayne, and Chicago Railroad Company, for the benefit of Nancy Green, sister of 
my deceased wife, and William Green, husband of said Nancy, for and during their 
natural lives, as follows: First, During the life of said Nancy, the net income of the 
same shall be paid over semi-annually to said Nancy. In case said Nancy should 
die before said William, then at the decease of said Nancy said trustee shall trans- 
fer one-half of said stock in equal parts to said Association and said Home. The 
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income of the remainder shall be paid to said William as aforesaid during his 
natural life. Second, In case the said William should die before said Nancy, then 
at the decease of said Nancy the whole of said stock shall be transferred in equal 
shares to said Association and said Home, and said trust estate shall cease.” Nancy 
Green having died before her husband, and half the stock mentioned in the bequest 
having been transferred to the two charitable institutions, the question was whether, 
upon the subsequent death of her husband, the remaining half of this stock was 
likewise to be transferred to the charities, or fall into the residue of the testator’s 
estate. It was held that the decision of this question doubtless depends upon the 
intention of the testator as manifested by the words that he has used, and an 
omission to express his intention cannot be supplied by conjecture. But if a reading 
of the whole will produces a convicticn that the testator must necessarily have 
intended an interest to be given which is not bequeathed by express and formal 
words, the court must supply the defect by implication, so as to carry into effect as 
far as possible the intention which it is of opinion that the testator has in the whole 
will sufficiently declared. The result is that the legal effect of the article is to 
create, first, an equitable estate for life in the wife in the whole fund; second, an 
equitable estate for life in the husband in one-half of the fund; and, third, subject 
to these equitable life-estates, a vested remainder in the whole fund in the charities. 
Metcalf vy. First Parish in Framingham. Supreme Judicial Court. Decided March, 
1860.— The Boston Daily Law Reporter, May 12, 1880. 


Authority of Town Treasurer to borrow Money on Credit of the 
Town. — Where the treasurer of a town borrowed money on a vote of the town 
authorizing him “to borrow on the credit of the town in anticipation of taxes,” but 
there was no vote making the proposed loans payable from the taxes of that or the 
preceding year, nor were the votes passed by two-thirds of the legal voters present 
at the meeting, it was held that notes given by the treasurer in return for money 
loaned were given without lawful authority, and the town was not liable in any form 
for the money borrowed, even though it could be shown that the identical money 
thus borrowed was all used by the town treasurer in the payment of debts legally 
due from the defendant town. Agawam National Bank v. Inhabitants of South Hadley 
Supreme Judicial Court. Decided April, 1880.— The Boston Daily Law Reporter, 
May 19, 1880. 


MICHIGAN. 


Right to Trial by Jury from Vicinage. — Information. — Affidavit. — 
Unlawful Arrest. — (Head-note.) —The right of trial by jury, in a criminal case, 
is one that cannot be taken away by the legislature, and the jury the party has a 
right to is one from the vicinage of the alleged offence. Chap. 256, Comp. Laws, in 
so far as it undertakes to authorize a trial in a county other than that where the 
offence was committed, is void. Swart v. Kimball. Filed April 28, 1880. — 5 North- 
western Reporter, 635. 


Contract. — Prevalence of Epidemic no Excuse for Breach of.— The act 
of God that will excuse the performance of a contract must be one rendering per- 
formance impossible. If it merely makes it difficult or undesirable, it is not sufficient. 
Thus, where schools were suspended on account of the prevalence of small-pox, the 
teacher remaining ready to perform his contract, he was not, by reason of such sus- 
pension, precluded from his right to compensation during such period. Dewey v. 
Union Schooi District. Filed April 30, 1880. — 5 Northwestern Reporter, 646. 
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MINNESOTA. 


Judge. — Relationship to Attorney not a Disqualification. — The fact that 
the attorney of one party was a son of the judge before whom the action was tried, 
held, not to disqualify the judge from sitting as such upon the trial of the cause. 
Sjorberg v. Nordin. Filed May 7, 1880. — 5 Northwestern Reporter, 677. 


MISSOURI. 


Corporation.— By-law against Transfer of Stock by Debtor. — Where 
a by-law of a banking corporation provided that “no transfer of stock should be al- 
lowed as valid so long as the holder should be in arrears to the bank or in any man- 
ner indebted to it,” — Held, that this did not embrace an indebtedness arising from an 
original subscription upon which the stockholder had paid all that had been called 
for. Kahn v. Bank of St. Joseph. Supreme Court. Decided April, 1880.— The Cen- 
tral Law Journal, May 28, 1880. 


Carrier — Liability beyond End of Road. — Evidence of Special Contract. 
—1. Where a carrier receives goods marked to a special destination beyond the end 
of his road, he is bound to transport and deliver them according to the usage of his 
business, and is not liable for losses beyond his line, in the absence of a special con- 
tract. 2. The mere giving a through rate to the shipper, where it does not appear 
that the carrier held himself out as a carrier for the whole route, or that it had a con- 
tract with the connecting lines such as to create a joint liability, or that it was the 
custom of the carrier to carry to the destination of the goods, —is no evidence of a 
special contract. 3. Where the end of the carrier’s route was Indianapolis, and there 
was no obstruction to that point, although there may have been disturbances east of that 
point of which the carrier had notice, yet, if it does not appear that the carrier had 
reason to believe that the connecting road would not receive the goods at Indianapo- 
lis, the carrier committed no breach of duty in receiving the goods to be delivered to 
the connecting road to be forwarded through, though it knew that the goods were des- 
tined for Philadelphia, and though the goods were live-stock, liable to be injured by 
delay. It appeared that the cattle, in the event of an obstruction east of Indianapo- 
lis, must have been detained at one end of defendant’s line, and it did not appear 
that a delay at Indianapolis was, or was likely to be, more injurious than a delay 
at the western terminus of defendant. McCarty v. Terre Haute § Ind. R. R. Co. 
Court of Appeals. Decided June 1, 1880.— The Missouri Republican, St. Louis, Mo. 
June 2, 1880. 


Criminal Law. — Indictment. — Disobedience of Instructions by Agent. — 
Defendant, who was a dealer in drugs and medicines, left his brother’s wife in charge 
of his store, and forbade her to sell liquor in quantities less than a gallon, except for 
medicinal purposes. This instruction was disobeyed, and defendant was indicted. 
Held, that the maxim “ qui facit per alium facit per se” is only applicable in criminal 
cases when the instructions are obeyed. Had the wife, who made the sale, followed 
the instructions of her principal, no offence would have been committed. It was her 
independent act, therefore, which resulted in a violation of the law, and for this the 
defendant is in no way responsible. State vy. Baker. Supreme Court. Decided May, 
1880. The People’s Tribune, Jefferson City, Mo., May 26, 1880. 


NEW YORK. 


National Banks are liable for a loss, through gross negligence, of a special 
deposit of bonds, though received for safe keeping gratuitously. Pattison v. Syra- 
cuse National Bank. Court of Appeals. Feb. 24, 1880.—10 NV. Y. Weekly Digest, 67. 
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Pledge. — A broker who sells stock carried by him for a customer upon a margin, 
without notice of the sale to the customer, upon the failure of the latter to put up more 
margin, is liable to the customer for the loss and injury sustained. In an action 
by the broker to recover his advances, the customer may offset his loss. He is enti- 
tled to a reasonable time, after notice of the sale, to replace the stock; and in such 
suit against him he is entitled to offset the difference between the price to which the 
stock had risen within such time and the price for which it sold. He is entitled to 
full indemnity, but he cannot claim a greater benefit than would have been derived 
if the act complained of had not been done. Gruman v. Smith. Court of Appeals, 
April 13, 1880.— 10 NV. Y. Weekly Digest, 63 


Pledge.—If property exempt from execution be pledged, it cannot be taken on 
execution not issued to enforce the pledge. McDonald y. Dizon. Supreme Court. 
April 8, 1880.—N. Y. Weekly Digest, 71. 


OHIO. 


Association of Manufacturers in Restraint of Trade.— A voluntary asso” 
ciation of salt manufacturers was formed for the purpose of selling and transporting 
that commodity. By the articles of association, all salt manufactured or owned by 
the members, when packed in barrels, became the property of the company, whose 
committee was authorized and required to regulate the price and grade thereof, and 
also to control the manner and time of receiving salt from the members; and each 
member was prohibited from selling any salt during the continuance of the associa- 
tion, except by retail at the factory and at prices fixed by the company. Held, that 
such agreement was in restraint of trade, and void as against public policy. Central 
Ohio Salt Co. v. Guthrie. Supreme Court. Decided May 4, 1880.— Cincinnati Com- 
mercial, May 6, 1880. 


Insurance. — False Representation as to Incumbrance. — Mortgage. — 
In an application for insurance, expressly made part of the contract, the question 
was, “Is the property incumbered? If so, state to what amount, and the value of 
the premises.” Answer: “ Yes, mortgage $2,000 — $10,000;” when the fact was, this 
mortgage, which was made by the insured, was $3,200 principal and $240 accrued 
interest. Held, that this was a false representation material to the risk, which (under 
a clause in the policy to that effect) avoided it. 

The execution of such mortgage is not a breach of a condition of the policy that 
“if the property be sold or transferred, or any change take place in the title, either 
by legal process or otherwise, . . . without the contract of the company, the policy 
shall be void.” Byers v. Farmers’ Insurance Co. Supreme Court. Decided May 11, 
1880. — Cincinnati Commercial, May 14, 1880. 


PENNSYLVANIA. 


Transfer of Stock. — Rights of Alienee of Executor.—A testator died 
in 1873, leaving a will, appointing four executors, of whom George R. Wood was one: 
The deceased was owner of certain shares of stock, which were in a box to which 
George R. Wood had access. Subsequently George R. Wood, in violation of the terms 
of the will, and in breach of his trust, used a portion of the stock as margins in private 
speculation. Attached to each certificate of stock was a blank bill of sale and power 
of attorney under seal, signed “ George R. Wood, acting executor.” In the course 
of business a large amount of this stock came into the hands of defendants as col- 
laterals. When the illegal nature of the transactions came to light, the co-executors 
of George R. Wood filed a bill in equity against defendants for the restoration of 
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the stock, claiming it had come into their hands illegally, the power of attorney 
transferring it being signed by but one of the four executors, and the defendants had 
not used due diligence in discovering whether he had power to dispose of the stock. 
The case, after being referred to a Master, passed upon by the court below, and 
appealed, was decided in favor of defendants, on the ground that “one who has 
conferred upon another by a written transfer all the indicia of ownership of property 
is estopped to arrest title to it as against a third person who has in good faith pur. 
chased it fer value from the apparent owner. ... An executor hoids under a 
trust ; he is the minister or dispenser of the goods of the dead ; he has the same prop. 
erty in the personal effects as the deceased had when living. It is a general rule of 
law and equity that an executor has an absolute power of disposal over the personal 
effects of his testator, and they cannot be followed by creditors nor legatees into the 
hands of the alienee.” R. F. Wood vy. Smith. Supreme Court. Decided May, 1880, 
— The Public Ledger, May 10, 1880, Philadelphia, Pa. 


Theatres. — Ticket-holders. — Rights. —In April, 1874, Peer purchased two 
tickets for an entertainment at the Arch Street Theatre in Philadelphia. Subse- 
quently he exchanged them at the box-office for reserved seats. In company with 
his wife, both being colored people, he visited the theatre on the evening of the 16th 
of April, but was expelled by the employés, his wife suffering injury at their hands. 
He then brought an action on the case, his declaration averring the refusal of ad- 
mission, the injury to Mrs. Peer, and the consequent loss of her services, concluding 
with a prayer for damages. The court below held that the case had been properly 
brought, that there was no mistake in the form of action, or misjoinder of different 
causes of action. It charged that there was no regulation excluding colored persons 
from the theatre, and that the proprietress, Mrs. Drew, was liable for what occurred 
at the theatre, she being bound by the act of her agents, and liable for their illegal 
use of force. Under these instructions the jury found in favor of the plaintiff in the 
sum of $900. Held, On appeal, that the action was properly brought in case, and 
not in trespass vi et armis, inasmuch as the injuries complained of did not follow 
directly from the acts of the defendant, but consequently, said injuries being the 
loss of the services of the wife. The damages to be recovered were the value to 
the plaintiff of the services of his wife at the time she was incapacitated, and Mrs. 
Drew was responsible for the acts of her servant. The right of the plaintiff and 
his wife was in the nature of a lease entitling them to peaceable ingress and egress, 
and exclusive possession of the designated seats during the performance on that par- 
ticular evening. Judgmentaffirmed. Peer v. Drew. Supreme Court. Decided May, 
1880.— The Public Ledger, Philadelphia, Pa., May 11, 1880. 


Mining Rights.— Reservation by Grantor. — (/Jead-note.) — A reservation 
in a deed to the grantor, his heirs and assigns, of a sufficient quantity of ore for the 
supply of any one furnace, at the election of the grantor, his heirs and assigns, at all 
times thereafter, confers the right to take enough ore for any furnace ; and the supply 
is not to be limited to the quantity required by a furnace using the apparatus and con- 
suming the fuel which was used or consumed at the date of the reservation. The 
ore so taken is the absolute property of the owners of the reservation, and they may 
use it as they see fit, since the reservation of the ore right was not necessarily con- 
nected with the use of the furnace, except so far as it was necessary to measure 
the quantity. Such right, however, must be measured by the quantity consumed 
in one furnace, and not by that supplemented by the quantity used in another furnace, 
whilst the first is temporarily under repair er out of blast. 

Interest should be allowed upon the value of the ore taken in excess of defend- 
ants’ rights. Even if the bar of the Statute of Limitations could be interposed by 
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plea or answer by the personal representatives of deceased defendants, when made 
parties, more than six years after the death of the defendants, to a bill praying an 
account, such defence cannot be set up after an answer to the merits has been filed. 
Appeal of Anna C. Alden et al. Supreme Court. Decided May 3, 1880.— Legal 
Intelligencer, Philadelphia, Pa., May 21, 1880. 


SOUTH CAROLINA, 


Receiver’s Certificates.— An order directing repairs to be made for the preser- 
vation of railroad property in the hands of a receiver appointed by the court, to 
be paid for with certificates of indebtedness constituting a first lien upon such rail- 
road, can be made only upon motion and after a proper investigation and hearing. 
Ex parte Mitchell, Receiver. Supreme Court. May 29, 1879. 


TEXAS. 


Chattel Mortgage. — Fraud.— A mortgage of a stock of goods is not rendered 
fraudulent per se by the mortgagor’s retaining possession with power to sell in 
the usual course of business. It was intimated, if not expressly decided, in the ear- 
lier case of Peiser v. Peticolas, that such a mortgage is fraudulent upon its face and 
void. Butin the present case the court say that “while there is no doubt great 
conflict in the decisions upon the point, we are not prepared to say that such a stip- 
ulation in a deed of trust without reference to the facts is legal fraud. In our 
opinion the weight of authority is against it. To hold that authority to sell in his 
usual course of business invalidates the deed would virtually deny to a trader the 
right to give a mortgage upon his stock for ever so short a time, and however incon- 
siderable the debt might be in comparison with the mortgaged property, or however 
clearly the facts might demonstrate that there was no intent or purpose to defraud.” 
Supreme Court. March 12, 1880.—3 Texas Law Journal, 593, for May 26, 1880. 


VERMONT. 


Railroad Mortgages. — Priority affected by Agreement between Mort- 
gagees.— On the first day of May, 1871, the Lamoille Valley Railroad Company, 
the Montpelier and St. Johnsbury Railroad Company, and the Essex County Rail- 
road Company associated together for the purpose of building a railroad from the 
Connecticut River to Lake Champlain, and known as the Vermont Division of the 

‘Portland and Ogdensburg Railroad Company, in order to raise money to construct 

and equip their road, executed to Luke P. Poland and Abraham T. Lowe, as 
trustees, a trust-deed of the road to secure the payment of $2,500,000. In 1874, 
these companies executed a second mortgage of the same property to the same 
trustees, under which $125,000 in bonds were issued; and in the following year 
these same companies, jointly with the Lamoille Valley Junction Railroad Com- 
pany and the main division of the Portland and Ogdensburg Railroad Company, 
executed a third, called a consolidated mortgage, of their several railroads, to said 
Poland and two other trustees; but only about $80,000 in bonds were issued under 
this mortgage. 

The first-named three companies having expended the proceeds of all said bonds 
and being insolvent, and said second and said consolidated bonds being unsalable, and 
the sum of $500,000 in money being necessary to complete their railroad, én the 18th 
day of July, 1876, executed a fourth, called a preference mortgage, of all the prop- 
erty, rights, tolls, and income described in said first mortgage, to said Poland, trustee, 
in trust to secure the payment of $500,000 in joint preference bonds issued by said 
companies and upon the other trusts expressed in said first mortgage. 
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And it was provided in said last-named mortgage that no bonds should be issued 
under it until the holders of the first-mortgage bonds to the amount of $1,800,000 
should have signed an agreement in writing, in the following words, to wit: “ We 
whose names are hereto subscribed, holders of bonds of the numbers and amounts 
set against our respective names, issued under and secured by the first mortgage of 
the Essex County Railroad Company, of the Montpelier and St. Johnsbury Railroad 
Company, and of the Lamoille Valley Railroad Company, hereby severally agree 
that for the purpose of completing and equipping the line of the said several rail- 
roads to Lake Champlain, in Swanton, Vt., under existing contracts or otherwise, 
and of paying the interest on the debts, for the payment of which a portion of such 
bonds are pledged, the said several railroad companies may issue bonds to be de- 
nominated preference bonds, in character like the first-mortgage bonds, to the 
amount of $500,000, secured by a joint mortgage of the several railroads and their 
equipment like unto the first mortgage thereof, which shall constitute and be a lien 
on the same, prior to the bonds held by us severally, the mortgage and bonds to 
be made to the Hon. Luke P. Poland as trustee; said preference bonds to be 
payable, principal and interest, in gold, in twenty years, and at the option of said 
companies after five years from the Ist day of May, a.p. 1876, and to bear interest 
at the rate of six per cent per annum semi-annually. This agreement and consent 
is not to be binding until the holders of the first-mortgage bonds to the amount of 
$1,800,000 shall execute the same, nor until the trustee in the preference mortgage, 
being one of the trustees of the first mortgage, shall consent hereto in writing; 
said preference bonds are not to be pledged or sold for less than their par value 
without the consent of said trustee, and none of said bonds are to be issued by said 
trustee until he is fully satisfied that the said companies have made such arrangements 
and contracts that the issue of said bonds will accomplish the completion of the line to 
Lake Champlain, and that said companies will pay the interest on the debts for the 
payment of which the first-mortgage bonds are pledged, for at least two years from 
the date of the preference bonds. Dated this 7th day of April, a.p. 1876.” This 
paper was signed by holders of the first-mortgage bonds, stating the numbers and 
denomination of the bonds held by each to about the amount of $1,870,000. And 
said Poland gave his consent as trustee thereto in writing, as provided in said agree- 
ment. Default in the payment of interest upon the first-mortgage bonds was made 
in May, 1876, and about that time upon all classes of said bonds; and, Oct. 18, 1877, 
this bill was brought: by the trustee under said preference mortgage, asking to have 
the priorities of said securities ascertained, an account of all said bonds taken, and 
for a proper decree of foreclosure. The bill also prayed for receivers, who were 
immediately appointed. 

The cause was heard before a chancellor at the June term of the Court of Chan- 
cery for Caledonia County, and a pro forma decree entered upon said cross-bill of the 
trustees under the first mortgage in favor of said trustees for a foreclosure against 
the trustees and bondholders under said second and consolidated mortgages, and 
said companies. And in case such decree became absolute, the decree further ordered 
a foreclosure in favor of said trustee under the preference mortgage against said 
companies, and such holders of first-mortgage bonds as assented to the preference 
bonds, unless said preference bonds be paid within a time therein limited; and fur- 
ther ordered that said trustee be subrogated to and have all the right and interest of 
said assenting bondholders in said first mortgage. 

The trustees under the consolidated mortgage, J. R. Nichols, a non-assenting first- 
mortgage bondholder, and the preferred creditors appealed. 

Mr. Justice Powers, of the Supreme Court of Vermont, delivering the judgment 
of the court, said: “The first question presented upon the appeal is whether the pref- 
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erence bonds are entitled to the priority which the parties concerned in their issue 
intended they should have. No one of the first-mortgage bondholders who assented 
to the issue of the preference mortgage by the railroad company, and who signed the 
agreement above recited, dated April 7, 1876, is here objecting to the priority now 
claimed for the preference bonds. But they stand in court content to have the pri- 
ority of the preference bonds accorded to them as agreed, and the duty of redeeming 
their interest in the first mortgage enjoined upon them, as ordered by the decree be- 
low. The appellant Nichols claims that by the transaction resulting in the prefer- 
ence mortgage the non-assenting first-mortgage bondholders alone now have the 
security of the first mortgage. The trustees under the consolidated mortgage claim 
substantially the same thing. 

“ The bonds issued under the first mortgage share ratably, and without preference, 
in the mortgage security. The whole amount issued was $2,300,000. Those assent- 
ing to the preference mortgage in round numbers amount to $1,800,000, and the non- 
assenting to $500,000. The non-assenters, therefore, own five twenty-thirds of the 
first mortgage. Nothing can advance the fractional share of the non-assenters ex- 
cept an extinguishment of the bonds of the assenters, or a cancellation of the security 
pledged for their payment. Neither event has transpired. The bonds are as valid 
now as before the execution of the agreements and the preference mortgage. The 
security of the first mortgage is still pledged for their payment, as before. 

“No attempt was made —none could successively be made — to give a priority to 
the preference bonds over those of the non-assenters, or, by a kind of tacking, to post- 
pone the consolidated bonds. The assenters undertook to deal with their own bonds 
and security in a way to improve their value. If the assenters had pledged their 
bonds to A. for collateral security, their ratable share of the first mortgage would go 
* to the assignee. 

“ Leave the fact of the preference mortgage itself out of view, and suppose that the 
assenting first-mortgage bondholders, desiring to raise money to complete the road 
and thus make their security valuable, had loaned of A. $500,000, and pledged their 
interest in the first mortgage as security by an instrument as informal as the agree- 
ment in question, — would not a court of equity, as between the parties, treat the 
agreement for security as security? That is precisely the effect of this agreement. 
The assenters said to the preference bondholders, you lent your money to the com- 
panies to enable them to complete their road and take their mortgage, which, as a 
lien upon the property, must be subject to all existing incumbrances, and we will 
give you as a further security our interest, or eighteen twenty-thirds of the first mort- 
gage, as collateral. We will incumber that interest with the burden of your debt. 
We agree that your bonds shall be a prior lien upon the property. Is there any thing 
in this transaction prejudicial to the rights of other parties interested in the property, 
or any thing incapable of practical enforcement in a court of equity ? The preference 
bondholders did not lend their money upon the mortgage by the companies of a prop- 
erty already hopelessly buried under the load of three existing mortgages, nor on the 
credit of the insolvent companies. They demanded security, and the assenters 
undertook to give security. 

“There can be then no question as to the purpose of the agreement. The agree- 
ment is that the preference bonds shall be a lien upon the property prior to the 
bonds held by the assenters,—not prior in time, but prior in order of payment. 
This agreement was incorporated into the bonds themselves, and thus made them an 
equitable mortgage. Jones on Railroad Securities, § 75. A lien upon the property, 
prior to the bonds of the assenters, could only be created by subordinating their 
lien to the new lien; that is, by mortgaging the first as security for the second. 

“There is nothing in the estate of a mortgagee that makes such a mortgage in 
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equity invalid or impossible. Want of form is immaterial. Equity looks only to 
the substance, and so moulds that into form as to work out the intent of the parties, 
A mere agreement to give a mortgage is treated in equity as a mortgage. Jones on 
Mortgages, §§ 163, 167; Jones on Railroad Securities, § 73 et seg. Even if the agree- 
ment undertakes to mortgage a thing not in esse, equity will treat the contract as a 
mortgage when the thing comes into being, and charge it with a lien in favor of the 
party intended. Jones on Railroad Securities, § 122, and numerous cases there cited, 
When, therefore, the decree in favor of the first-mortgage bondholders becomes abso- 
lute, the assenters will hold their interest charged with the lien agreed to be given 
to the preference bonds. An equitable mortgage will not be upheld which works a 
wrong to third parties; but, where their interests are undisturbed, they are enforced 
for the purpose of executing the intent of the parties. Miller v. R. & W. Railroad Co., 
36 Vt. 452; Jones on Railroad Securities, passim. 

“To carry out the intent of the parties in this case works no wrong to the non- 
assenters, as they stand under the decree precisely as they would if no preference 
mortgage had been made ; nor to the consolidated bondholders, as they must redeem 
only so much as they voluntarily assumed when they took their mortgage. The 
invalidity of the agreement is not urged by the party bound by it, and neither of the 
appellants ought to be heard to question it, much less to profit by it. By what sys- 
tem of logic is it established that this attempt to give security is to be held inopera- 
tive to effectuate the purpose intended, but operative to work a forfeiture of eighteen 
twenty-thirds of the first mortgage? What has occurred to advance the interest of 
the non-assenters from five twenty-thirds to twenty-three twenty-thirds of that mort- 
gage? The transaction amounts to a mortgage, or it is altogether inoperative. By it 
the interest of the assenters either passed in pledge, or did not pass at all. If it did 
not pass, it remains where it was lodged before, and the assenters still hold their 
fractional share in the first mortgage. To say that a court of equity shall defeat the 
purpose of this scheme that was devised, and has been operative to make the first 
mortgage more valuable,—the share of the non-assenters equally with the rest, — 
and at the same time declare that, by means of it, the share of the non-assenters 
who have paid nothing, has been magnified fivefold, isa novel proposition to advance 
in a court of equity. All the advantage that the non-assenters can reap from the 
transaction is found in the increased value of their security.” Poland y. Lamoille 
Valley R. R. Co. Supreme Court, 1879. Opinion filed May, 1880. 

Note. — The foregoing report, prepared from a copy of the opinion, covers only 
one of the points decided. The point reported is of such novelty and interest that 
all of the opinion of the learned judge relating to it is quoted. 


ENGLAND. 


Chattel Mortgage. — Authority of Mortgagor to Sell.— One who pur- 
chases of the mortgagor property covered by a mortgage which authorizes him to 
sell in the ordinary course of business, acquires a good title to it. This is so whether 
the power to sell be express or only implied; and if there be such a power, it does 
not matter that the mortgage contains a covenant by the mortgagor not to dispose 
of any of the goods without the consent in writing of the mortgagee. In a recent 
case in England before the Court of Common Pleas ( Walker vy. Clay, 42 Law Times, 
n. 8. 369, for May 15, 1880), the grantee in a bill of sale given by way of mortgage 
sought to recover in an action of detinue possession of a cob or pony included in 
the bill of sale. “ The first thing we have to consider,” said Linpiey, J., speaking 
for the court, “is the true construction of the bill of sale, and the real object of it. 
It appears that the mortgagor was described as an innkeeper and horse-dealer, and 
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the bill of sale contains an assignment of all and every the household goods and 
furniture, stock in trade, &c., also one entire horse called ‘Fireaway,’ horse called 
‘Jimmy,’ cob called ‘Charley,’ and pony called ‘ Nelly,’ light gig, dog-cart, &., and 
all goods, chattels, and effects now on the said messuage, and all other the book and 
other debts and sums of money due and owing to the said Wilkinson, and all other 
his personal estate.’ The bill of sale is given as a security for a loan of money, and 
the object of the security is not to paralyze the trade of the grantor, but to enable 
him to carry on his trade, and the security would be worthless if we were to con- 
strue it so as to paralyze his trade. The covenant by the grantor not to remove any 
of the things comprised in the bill of sale, without the consent of the grantee, is not 
a covenant not to sell at all; for that, to my mind, would be contrary to the intention 
of the parties, and would destroy the value of the security. The covenant not to 
remove the chattels must be construed and regarded as a covenant not to remove or 
dispose of them otherwise than in the ordinary course of trade. Then there is a 
covenant that ‘it shall be lawful for the said mortgagor, his executors and adminis- 
trators, to hold, make use of, and possess the said premises hereby assigned or 
intended so to be without any hindrance or disturbance of or by the said mortgagee, 
his executors, administrators, or assigns, provided that the total principal moneys 
shall not exceed £300.’ Taking all these provisions together, the conclusion is 
arrived at that the grantor is to carry on his business in the ordinary course of 
trade; but if he is desirous of disposing of any thing in any other sense, then he is 
not to do so without consulting the grantee, and obtaining his consent, —as if, for 
instance, he required to move the goods into another house. Here, then, is the case 
of a horse-dealer who sends a horse for sale in the ordinary course of his business, 
and a bona fide purchaser for value’without notice; and the question is, whether he 
has obtained a good title as against the mortgagee. It appears to me that this case 


is quite undistinguishable from the case of the National Mercantile Bank v. Hampson,” 
L. R. 5 Q. B. Div. 177. 


Carrier.— Railway Company.—Goods destroyed by Fire. — Carrier's 
Liability as Warehouseman. — Plaintiff delivered goods to defendant to be for- 
warded to W., “ to be left till called for.’ They arrived on the 24th, and were placed 
in the station warehouse, with which they were burned on the 27th. Plaintiff asked 
about them on the 22d, and called for them on the 27th, after the fire. Held, that, as 
soon as a reasonable time for delivering had passed, defendants’ liability as carriers 
ceased, and that plaintiff was in mora, and must put up with the loss. Chapman 
v. Great Western Railway Co., L. R. 5 Q. B. D. 278. 


Partnership.— Firm Name same as that of Individual Member. — 
Liability of Firm.— B. and M. carried on business in B.’s name, M. being a dor- 
mant partner. B.,for his private purposes, without M.’s authority, accepted and 
indorsed bills of exchange in his own name only, not meaning to bind M. Plaintiffs, 
bona fide holders for value, took these bills as the bills of the owners of the business 
carried on by the firm. Held, that plaintiffs could not choose whether they would sue 
B. or the firm. That there was a presumption that the bill was given for the firm, 
at least as B. was not engaged in any other business, but that presumption might be 
rebutted by proof that the bill was signed in B.’s name for his private purposes, and 
therefore plaintiffs could not hold M. liable. The Yorkshire Banking Co. v. Beatson 
§ Mycock, L. R. 5 C. P. D. 109. 


Administration. —Invalid Sale to Trustee. — Profits, whether Capital 
or Income. — A testator gave all his real and personal property, including a busi- 
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ness, to his executors in trust to sell and pay the income to his wife for life, and 
after her death to the plaintiff, but with full discretion to his executors to postpone 
the sale of his estate. And he directed that until the sale the net income should be 
applied in the same way as the income of the proceeds of the sale was to be applied, 
Shortly after the death of the testator one of the executors purchased the business at 
a valuation. Held, by Bacon, V. C., that the sale must be set aside, and that the 
executor must account for the profits made since the sale, without salary, but with 
just allowances; and that the amount of the profits must be treated as capital, and 
that the widow was only entitled to the income of it. On an appeal, the case was com- 
promised, and the purchase was confirmed ; but the court expressed an opinion that if 
the sale had been set aside the widow would have been entitled to the profits as 
income. Jn re Norrington. Brindley v. Partridge,L. R. 13 Ch. D. 654. 


Following Trust Money. — Order of Payment. — H. paid in to his account 
at his bankers, first, money belonging to C., then money of the trustees of his marriage 
settlement, then more money of C.’s, then money of his own; he drew out various 
sums for his own purposes, and died, leaving a balance at his bankers insufficient to 
pay both in full. In a suit for the administration of the estate by a general creditor, 
— Held, that there is no difference between a trustee and a bailee or other person ina 
fiduciary relation as regards following money, and the person to whom the money 
belongs has a charge on the balance in the banker’s hands. eld, also (THEsiGER, 
L. J., dis.), that the rule in Clayton’s Case, 1 Mer. 572, attributing the first drawings out 
to the first payments in, does not apply ; and that H. must be taken to have drawn 
out his own money in preference to the trust money. Pennell y. Deffell,4 D. M.& G. 
872, on this point not followed. Jn re Hallett’s Estate. Knatchbull vy. Hallett, L. R. 13 
Ch. D. 696. 


Stoppage in Transitu.— Sub-sale.— A. sold goods to B., who, on the same 
day, resold them to C., in whose name the bill of lading was made out. Neither B. 
nor C. had paid for the goods. B. failed, and A. served a notice of stoppage in 
transitu on the carrier. JZeld, that the transitus was not ended, nor the right of stop- 
page destroyed, and that A. was entitled to have the purchase-money due him from 
B. paid out of the money due B. from C. Ex parte Golding, Davis, § Co. (Limited). 
In re Knight, L. R. 13 Ch. D. 628. 


